IN THE COURT OF COMMON PLEAS OF DAUPHIN COUNTY,
PENNSYLVANIA
CRIMINAL DIVISION

IN RE: : SUPREME COURT PENNSYLVANIA

217 M.D. MISC. DKT. 2010
THE THIRTY-THIRD STATEWIDE

INVESTIGATING GRAND JURY DAUPHIN CO. COMMON PLEAS
: No. CP-22-CR-5164-2011

IN THE COURT OF COMMON PLEAS OF DAUPHIN COUNTY,
PENNSYLVANIA
CRIMINAL DIVISION

COMMONWEALTH CF
PENNSYLVANIA,

SUPREME COURT PENNSYLVANIA
217 M.D. MISC, DKT, 2010

DAUPHIN CO. COMMON PLEAS

No. 1386-MD-2012
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SEALING ORDER

AND NOW, to-wit, this day of , 2013, it is hereby

ORDERED that the enclosed Reply be filed under seal with the Clerk of
Courts of Dauphin County uniil further order of this Court.

BY THE COURT:
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DAUPHIN CO. COMMON PLEAS
No. 1386-MD-2012

GARY C. SCHULTZ,
Defendant.

DEFENDANT GARY C. SCHULTZ REPLY TO COMMONWEALTH'S
ANSWER TO DEFENDANTS JOIN MOTION TO QUASH PRESENTMENT
AS DEFECTIVE FOR RELYING ON ATTORNEY-CLIENT PRIVILEGED

COMMUNICATIONS ANDWORE PRODUCT

TO THE HONOi{ABLﬁ BARRY FEUDALE, SUPERVISING JUDGE:

AND NOW, tomes the defendant, Gary Charles Schultz, .by and thrivugh his
attorney, Thomas J. Parrell, Bsquire, and respectfully files the within Rep_lsr to' the
Commonwealth’s Answer to Defendants’ Joint Motion te Quash ?iesentmenﬁ ;'13
Defective for Relying on Attorney-Client Privilegéd Communications and‘Wo.rk

Product and states the following in support:




INTRODUCTION

“Where a man alleges a fact in a court of justice, for his advantage, he shall
not be allowed to contradict it afterwards. It is against good morals to permit such
double dealing in the administration of justice.” Nasim v. Shamrock Welding
Supply Company, 387 Pa, Super. 225, 228, 563 A.2d 1266, 1268 (1989)(quoting Wills
v. Kane, 2 Grant €0, 83 (Pa. 1853)). This doctrine of judicial estoppel serves “to
protect the integrity of the judicial process, by prohibiting parties from deliberately
changing positions éecording to the exigencies of the moment.” * Commonwealth v.
TAP Pharm. Prods., 36 A..jd 1112, 1150 (Pa. Cwith 2011.

The Commonwealth has dealt doubly with our Motions. In its Answer to
Defendant Schultz and Curley’s Omnibus Pretrial Motions before Judge Hoover,
whicﬁ alleged that Attorney Baldwin denied Defendants any representation in their
grand jury appearances before this Court, the Commonwealth maintained “that
atiorney Baldwin represented the defendants,” Commonwealth Answer to
Defendants’ Omnibus Pretrial Motions (“Exhibit A” hereto) at p.21. Now, the
Commonweslth asserts that Ms. Baldwin was never either Defendant’s “individual
attorney.” Commonwealth Answer to Motion to Quash at 4. Therefore, that most
basic aspect of an attorney-client relationship, confidentiality, does not apply.

| The Commonwealth also has not dealt fairly with this Court, When the

Defendants appeared to testify before the Thirtieth Grand Jury on January 12,
2011, with Attorney Baldwin claiming to be their attorney, the Commonwealth
realized there was at least “the possibility of a conflict,” but never raised it with this

Court, at a time when the Court could have prevented the current mess, See



Exhibit A at 23. When Ms. Baldwin appeared before the Thirty-Third Grand Jury
to testify against her former clients as a Commonwealth witness in October 2012,
the Commonwealth, despite letters from current counsel for the Defendants and
contrary to established procedures for the determination of privilege issues, again
kept the Court in the dark about the sensitive and complex privilege issues the
Court now faces, depriving the Defendants of an opportunity to be heard and the
Court of a chance to administer justice when it could have mattered.

I The Record Before the Court — the Unsealed Grand Jury
Proceedings, the Affidavits, and the Commonwealth’s
Admissions - Establish Beyond Dispute that Ms. Baldwin
Represented Mr, Schuliz in Connection with the Grand
Jury Investigation.

A. The Commonwealth Errs in Suggesting that

Counsel For a Corporation Cannot Jointly
Represent It and 1ts Employees.

The Commonwealth's Answer relies principally on an unsupported assertion
that as a matter of law, since attorney Baldwin was General Counsel for PSU,
*Curley and Schultz do not have the right to assert privilege. Each chose to use
PSU's counsel as his representative and therefore cannot claim now that she was
his individual attorney, regardless of how he or attémey Baldwin chose to .
characterize that relationship.” Answer at 4 (emphasis added). The
Commonwealth's position is that even if Attorney Baldwin tola everyone — this
Court, the OAG, Messrs. Curley and Schultz — that she represented Messrs. Curley
and Schultz in their individual capacity as grand jury witnesses, that declaration

was a legal impossibility.




The Commonwealtl's position contradicts this Court’s own words on January
12, 2011. After Ms. Baldwin identified herself as “providing representation for both
of those identified witnesses,” (January 12, 2011 Collequy with Judge Feudale,
“Exhibit B” hereto, at 8), the Court advised Curley and Schultz, “First, you have the
right to the advice and assistance of a lawyer. This means you have the right to the
services of a lawyer with whom you may consult concerning all matters pertaining
to your appearance before the Grand Jury.” Id. at 8-9. The Court then specified
that the lawyer representing them was Ms, Baldwin: “you may confer with her.” Id.
at 9, (emphasis added).

The law also is to the contrary. “A lawyer representing an crganization msy
also represent any of its directors, officers, employees, members, shareholders or
other constituents, subject to the provisions of Rule 1.7 (Conflicts of Interest:
Current Clients).” Pa. R. Prof. C. 1.13(¢). It is well-established that an individual,
including a constituent of an organizational client, “may reasonably rely on the
lawyer's apparent willingness to provide legal services for the constituent in
addition to the entity, thus creating an implied client-lawyer relationship.”
Restatement (Third) of Law Governing Lawyers § 14, cmt. £ (2000).

In fact, the very cases upon which the Commonwealth relies acknowledge
that employees consulting an attorney who also represents the corporation “may
hold a privilege as to communications made by them in their individual capacities.”
Maleski v. Corporate Life Ins. Co., 163 Pa. Commw. 36, 41, 641 A.2d 1, 4 (1994)

(emphasis added). See also In the Matter of Bevill, Bresler & Schulman Assel




Managemenf Corporation, 805 F.2d 120, 125 (3d Cir. 1986)( “[Aln individual officer
may have an individual claim of attorney-client privilege with regard to
communications with corporate counaél.”).

When it comes to a grand jury, the joint representation must be full: the
attorney must be able to represent each client zealously and, unless waived,
maintain each client’s confidences. In In re Fifth Pennsylvania Statewide
Investigating Grand Jury [No. 2], 50 Pa.D&C3d 617 (Davuphin Co CCP 1987),
counsel for the mayor, who was a target of the investigation, also sought to

'represent the chief of police, but only in a narrow capacity, Counsel confirmed that
“he will not be a party to any matters that come up between him [the chief] and the
attorney general, and will not go inte the grand jury room with [the chief].” Id. at
622. The chief of police agreed and sought to waive any conflict of interest, but the
court refused to accept the waiver, holding that under the circumstances “counsel’s
multiple representation has already resulted in counsel’s inability to fully protect
the rights of his client as envisioned by the right to repreéentation set forth in the
Grand Jury Act.” Id. at 623. “Adequate representation of a client requires full
representation, not such representation as is convenient as if relates to another
client with whom there i3 a conflict of interest.” Id, at 622. See also Report of
Lawrence Fox, “Exhibit " hereto, at 4-5.

Ag a grand jury witness in an investigation that encompassed his conduct,
Mr. Schultz faced potential personal eriminal liability. See 18 Pa.C.8.A. §307(e)(3)

{"A person is legally accountable for any conduct he performs or causes to be '




performed in the name of a corporation or an unincorporated association or in its
behalf to the same extent as if it were performed in his own name or behé]f.”) That
18 why the Investigating Grand Jury Act afforded him a right to an attorney: his
exposure was personal, and thus he needed personal counsel, as this Coﬁrt
explained in its colloquy, for consultation, advice, and representation. That the
attorney also represented PSU cannot be dispositive. His “potential prison sentence
is cutside the scope of the corporation’s concerns and affairs.” Grand Jury

. Proceedings v. United Staies; 156 .34 1038, 1041 (10th Cir. 1998)(“[A] corporate
officer’s discussion with his corporation's counsel may still be protected by a
personal, individual attorney-client privﬁegg when the conversation specifically
concerns the officer's personal lisbility for jail time based on conduct interrelated
with corporate affairs”).

Ms. Baldwin’s role as general counsel for PSU and her concurrent and
conflicted representation of Mr. Schultz as a grand jury witness, although improper,
do not destroy the privilege. If “an atiorney (improperly) represents two clients
whose interests are adverse, the communications are privileged against each other
notwithstanding the lawyer's misconduct.,” In re Teleglobe Communications Corp.,
493 F.3d 345, 368 (3d Cir. 2007): Nothing in the record before tﬁe Court suggests
that Mr. Schultz knowinglﬁr and intelligently waived his right to counsel in the
érand jury or the confidentiality of his communications with that counsel. As My,
Fox put it

But we are told by the Commeonwealth the foregoing does not
apply here because Messrs. Schultz and Curley should have known




that Penn State, as Cynthia Baldwin’s client, controlled the privilege
and could waive it at any time, not only for Penn State but for Messrs.
Schultz and Curley. What an extraordinary, frivolous and dangerous
assertion! What the Commonwealth is telling the court is that,
without warning or explanation, let alone informed consent, Messrs.
Schultz and Curley were supposed to understand that even though the
clients, the court and the grand jury were all told in no uncertain
terms by Ms. Baldwin ~ on the record — that she was representing
these two, Ms. Baldwin was totally free to disclose any of the privileged
information of her two individual clients at any time and without
warning if Penn State directed her to do so. That turns the law of
privilege literally upside-down, rendering it a false protection and
leaving the clients helpless before the power of the Commonwealth.

Exhibit C, at 12.

We also cannot accept the Commonwealth’s assertion that “PSU has waived

any privilege relating to this investigation.” Answer at 4 (emphasis added).

Counsel recently received a copy of a letter from PSU’s counsel to the OAG, and in

that letter, PSU carved out from its waiver “communications with Messrs, Schultz,

Curley, and Spanier.” January 15, 2013 Michael Mustokoff letter, “Exhibit D”

hereto.

B.  The Maleski / Bevill Test Does Not Apply Where The
Attorney Explicitly Represents That She Is Counsel To
The Individuals.

"The Commonwealth has conceded that attorney Baldwin stated that she
represented Gurley and Schultz at the time that each testified before the grand
jury." Commonwealth Answer to Motion to Quash at 4. Further, the
Commonwealth also “admitted that Attorney Baldwin did not inform the

Supervising Judge of any dual representation involving the Defendant and the

Pennsylvania State University at the time of the Defendant's testimony before the

Grand Jury.,” Exhibit A, at p.5, 118. Under these circumstances, the




Maleski/Beuill test does not apply. It is needed only where a court requires aid in
assessing whether corporate counsel represented an officer or an employee for a
corporation in an individual caﬁacity, not where the attorney explicitly declared to
the court, in the presence of the prosecution and the grand jury witness, that she
represented the witness. That standard is simply a tool to assist the court in
making the determination aé to whether the individ;ual.expected individual
representation from the corporate counsel. Maolesk:, 641 A.2d ai 4.1

C. The Appropriate Standard For Determining The

Existence Of An Attorney-Client Relationship Is Whether

Mr. Schultz Reasonably Believed That Attorney Baldwin
Represented Him. '

The standards for determining the existence of an attorney-client
relationship turn on the clent’s reasonable beliefs. In the absence of a formal
agreement, Pennsylvania courts recognize an attorney-client relationship where:

1) the purported client sought advice or assistance from the attorney:

2) the advice sought was within the attorney’s professional competence;

3) the attorney expressly or impliedly agreed to render such assistance; and

4) it 1s reasonable for the putative client to believe the attorney was

representing him.

Kirschner v. K&L Gates, LLP, 46 A.8d 737, 748-49 (Pa. Super. 2012). See also
Restatement (Third) of Law Governing Lawyers § 14 {2000} (adopting a similar
test); Exhibit C, Fox Report at 4-8 (“The Tie Goes to the Client.”) “The traditional
definition is that a lawyer-client relationship arises if someone secks legal advice

from a lawyer and the lawyer gives or impliedly agrees to give it, or if a lawyer

knows that someone reasonably believes himself to be the lawyer's client and the

1 The Maleksi court also suggested that its test was limited to the context of statutory liquidation nnder the
Insurance Department Act, where estate maximization is 2 statutory goal. Jd




lawyer does not dispel that belief.” .Exhibit C, at 6 (quoting ABA/BNA Lawyers
Manual on Professional Conduct § 31:101). The lawyer is ethically obligated to
clarify a potential client’s belief that the attorney is acting as his representative.
See Rules of Professional Conduct, Rule 4.3(c){imposing on the lawyer the duty of
dispelling misunderstandings about his role).

At the time Mr. Schultz consulted with attorney Baldwin, he was not an
employee of Pern State. He had been retired for nearly two years. The
representation was in connection with a grand jury subpoena issued to him
personally, not as a Penn state representative. He reasonably believed that Ms.
Baldwin was representing him. Schultz Affidavit, hereto “Exhibit B”, at § 10.
Contrary to the Commonwealth's unsupported factual assertion in its Answer that
Mz, Schultz knew of a subpoena to Penn State, he had no knowledge that Penn
State, the institution, had been subpoenaed for documents or anything else. See
Freeh Report, hereto “Exhibit F”, at 82 (indicating that Messrs. Spanier, Paterno
and Ctﬁley knew of the subpoena to P'SU, but a nondisclosure order prevented Penn
State from {elling anyone else about it).

Mr. Schultz “confided highly personal information about his activities to his
lawyers in order to secure their opinions ahout the criminal ramifications of these
acts.” See United States v. Walters, 913 F.2d 388, 392 (7t Cir. 1990). In Walters,
the defendant, a sports agent, consulted the agency’s counsel as to whether his
actions in having college athletes sign draft agent representation contracts

constituted a crime. The court held that even though the entity’s very business was




agent. representation of athletes, since the individual employee was discussing with
the criminality of his conduct, the issue was personal and the conversation
privileged as to the individual, not just as to the entity. Id.

Mr. SchultZ situation is similar to that in the Walters case, but worse. Not
only did Ms. Baldwin tell Mr. Schultz that she represented him in connection with
the grand jury investigation and testimony, she repeated it to this Court and
Attorney General on the record in front pf Mr. .Schultz. Exhibit B, Colloquy at 8.
Then, Mr. Schultz repeated his belief under oath in the grand jury, with Ms.
Baldwin beside him, and Ms. Baldwin tacitly assented. Grand Jury Transcript,
hereto "Exhibit G”, at 8. In light of these facts, Mr., Schultz’ belief -- and this
Honorable Court’s -- that Ms. Baldwin personally represented him was not only
reasonable, but undisputed at the time he testified. See Exhibit B at 9. It should be
indisputable now.

11, If Ms. Baldwin’s Status as PSU General Counsel

Prevented Her From Being Mr. Schuliz’ Attorney,
Then the OAG Knowingly Permitted an Improper

Person to Attend the Grand Jury Proceedings, in
Violation of the Investigating Grand Jury Act.

The Commonwealth asserts that because Mr. Schultz — who 1s not a lawyer —
knew that Ms. Baldwin was general counsel for PSU, he must have also been aware
that Ms. Baldwin could not act as his counsel. Answer at p. 2, 113, p. 4-5. But the
Commonwealth’s argument cuts against it: its experienced criminal deputies were
equally aware of Ms. Baldwin’s status as corporate counsel. See Exhibit B, Colloguy
at 8. If that knowledge alone notified Schultz that Baldwin was not his attorney, it

also was notice to the OAG. By then permitting Ms. Baldwin to participate in and




attend the grand jury proceedings on January 12, 2011, the Commonwealth violated
its duty to keep the proceedings secret from all but the witness and his own
attorney. See 42 Pa.C.S_A § 45649(b) and Pa. R. Cr. P. 231 (A).

The Commonwealth’s deliberate failure to inform this Honorable Court of the
presence of an unauthorized person in the grand jury room constitutes serious
prosecutorial misconduct that warrants gquashing the Presentment. VSee

- Commonwealth v. Levinson, 48Q Pa. 273, 286-87, 389 A.24 1062, 1068 (1978).

In order to warrant dismissal, the defendant must be able to demonstrate
that the prosecution’s misconduct resulted in prejudice against him.

Commonweclih v. Williams, 388 Pa. Super. 153, 160, 565 A.2d 160, 164 (1089).
Prejudice occurs where the defendant can establish that the prosecution’s acts of
misconduct “substantiatly influenced the grand jury's decision to indict,' or if there
is ‘grave doubt’ that the decision to indict was free from the substantial influence of
such violations." Williams, 388 Pa. Super. at 160, 565 A.2d 160 at 164 (citing The
Bank of Nova Scotia v. United States, 487 U.S8. 250, 256 {1988))(quoting U.S. v.
Mechanik, 475 U.S. 66, 78 (1988))).

The OAG's misconduct was three-fold. First, it violated grand jury secrecy by
allowing Ms. Baldwin into the grand jury. Second, it divested this Honorable Court
of the opportunity to evaluate Ms. Baldwin’s conflict of interest ini order to fulfill the
Supervising Judge’s duty to protect the witness’ statutory rights to counsel and to
maintain grand jury secrecy. Third, the OAG deliberately invaded the defense

camp and intruded on the attorney-client relationship by encouraging the




defendants to confide in, seek advice from, and testify in the grand jury before
someone they thought was their counsel, but the OAG knew was not. See
Commonwealith v. Scarfo, 416 Pa. Super. 329, 374-78, 611 A.2d 242, 264-66 (1992);
State v. Lenarz, 301 Conn. 417, 22 A.3d 536 (2011); United States v. Voigt, 89 F.3d
1050, 1070-71 (3d Cir. 1996).

Presentment Number 29 itsclf lays out the prejudice from these
malfeasances: “Baldwin also testified that it was absolutely c¢lear from her
discussion with Spanier that he had extensively discussed the substance of Curley

-and Schultz’ grand jury testimonies from January 2011 with each of those
individuals.” Presentment at 25. Baldwin, with the OAGR’s acquiescence, infiltrated
the grand jury acting as Defendants’ pseudo-attorney and then used the knowledge
she gained there to help the OAG establish the charges recommended in
Presentment No. 28. The misconduct substantially influenced the decision to
return the Presentment. In fact, Baldwin’s testimony appears io have been nearly
the entire basis of Presentment No. 29. Either it must be dismissed, or, at a
minimum, Ms. Baldwin's testimony must be suppressed.

Also, as we argued in eur Omnibus Pretrial Motion in No. CP-22-CR-5164-
2011, Exhibit G to our Motion to Quash, and our Reply, “Exhibit H” hereto, such
complete denial of counsel in the grand jury mandates either dismissal of that case
or suppression of Mr, Schultz’ testimony. The Commonwealth seeks this Court’s
ruling on that Motion as well,

1II. The Prosecution’s Failure to Seek a Preliminary Judicial
Ruling on the Applicability of the Crime Fraud Exception




Prevents It From Raising the Issue Retroactively and
Constitutes Misconduct Requiring Dismissal.

The crime fraud exception to the attorney-client privilege applies only in very
narrow circumstances. The standard is as the Commonwealth states: "the crime-
fraud exception results in loss of the privilege's protections when the advice of
counsel is sought in furtherance of the commission of criminal or fraudulent
ﬁctivity.“ Nationwide Mutual Insurance Co. v. Fleming, 924 A.2d 1259, 1265 (Pa.
Super. 2007). What the Commonwealth fails to state, however, is that the party
asserting this exception has the burden of proving its applicability, In re:
Investigating Grand Jury of Philadelphia County, 527 Pa. 432, 440, 593 A.2d 402,
406 (1991); and that burden is such that “the evidence proposed to establish the fact
[of the crime fraud exception] is sufficient to go ta the jury for the purpose.” Nadler
v. Warner Company, 321 Pa. 138, 144, 184 A. 8, 5 (1936).> In fact, the leading
Penngylvania cases ruling upon the applicability of the exception all resulted in
findings that the party seeking disclosure had not proven the exception’s
applicability. In re: Investigating Grand Jury of Philadelphia County, 527 Pa. 432,
440, 593 A.2d 402, 406 (1991); Nadler v. Warrer Company, 321 Pa. 139, 144, 184 A,

3, b (1936); Brennan v. Brennan, 281 Pa. Super. 362, 422 A.2d 510 (Pa. Super

1980).%

2 This is more demanding than the federal standard, at [east as interpreted by the Third Circuit Court of

Appeals. See Inre GJ, No. 12-1697, slip op. at 3436 (3d Cir. Dec. 11, 2012)(rejecting a sufficient to go to the jury
standard in favor of a reasonable oasls standard), Of eourse, the scope of the attorney-client privilege and exceptions
to it are matters of state law, and federal precedent has only persuaswe value.

Fleming is not a crime fraud case; it discusses the exception in dicta. Commonwealth v.Boggs, 695 4.2d
83% (Pa Super. 1997). and Commonwealth v. Maguigan, 511 Pa. 112, 511 4.2d 1327 (1986), discussed by the
Commonwealth in its Answer at 5, do not expressly address the crime frand exception. Boggs appears to be a case
in which, althougk the pofice officer posed zn attorney, the defendant’s motivation in speaking to the pseudo-




In order to properly invoke the crime-fraud exception to the attorney-client
privilege, the Commonwealth must make an 1mt1a1 showing to the court that a
crime or fraud existed and that the communication was intended to further it. “To
preserve the integrity of the privilege, the burden of proof is upon the party
asserting that disclosure of the information would not violate the attorney-client
privilege. The question of whether the privilege is properly invoked is to be resolved
upon the specific facts of each case.” In re: Investigating Grand Jury of
Philadelphia County No. §8-00-3503, 593 A.2d 402, 406 (Pa. 1991). In that case,
handwritten docuuments about which a question of privilege had been raised were
sealed and presented to a supervising judge for in camera review before submission
to the grand jury. Id. at 404. The Supreme Court stated that “[T]his was the
appropriate procedure.” Id,

Likewise, the Pennsylvania Supreme Court in Nadler v. Warner insisted that
a showing be made to the court before the crime-fraud exception may be invoked:
“The protection of the [attorney-client privilege] is lost 'when both attorney and
client are guilty or if the client alone is guilty. But before the fact may be shown the
court must be satisfied that the evidence proposed to establish the fact is sufficient
to go to the jury for the purpose.” Nadler v. Warner, 184 A. 3, 6 (Pa. 1936).

The United States Supreme Court discussed what is required to establish the

applicability of the crime-fraud exception in nited States v. Zolin, 491 U.S. 554

attorney had nothing to do with secking legal advice, but rather with contracting for a murder. 695 A.2d at 843. In
Maguigan, the Court never discussed the crime-fraud exception because it ruted that defense counsel’s knowledge
of a fugitive client’s wherezbouts was not privileged in the first place. 511 A.2d at 1335-37. But the Court
cautioned that how the attorney leamed of the client’s whercabouts was a protected confidential communication. 1d.
at 1338,




(1989). The Court held:

In camera review may be used to determine whether allegedly
privileged attorney-client communications fall within the crime-fraud
exception. We further hold, however, that before a district court may
engage in in camera review at the request of the party opposing the
privilege, that party must present evidence sufficient to support a
reasonable belief that in camera review may yield evidence that
establishes the exception’s applicability. Finally, we hold that the
threshold showing to obtain in cemere review may be met by using any
relevant evidence, lawfully obtained, that has not been adjudicated to
be privileged.

Zolin, 49'1 U.S. at 574-575. Put another way, before a party can offer evidence of
communications with an attorney or attorney wark-product under the crime-frand
exception to the attorney-client privilege, that party must entrust the issue to a
judge. See In re BankAmerica Corp. Sec. Litig., 270 F.3d 639, 644 (8th Cir. 2001){"
We have found no case in which this court affirmed an order to produce documents
under the crime-fraud exception where the district court did not first review the
documents in camera.”); In re Antitrust Grand Jury, 805 F.2d 155, 168 (6t Cir.
1986)(Noting that every federal court of appeals that has considered the crime-
fraud exception has reviewed the documents in camera.)

What these cases have in common is an insistence that the party claiming
that the crime-fraud exception to the attorney-client privilege applies must first
allow the court to make that determination before seeking to introduce the
communications in question. A party cannot declare on its own that the exception
applies. See generaily State v. Wong, 97 Hawaii 512, 519, 40 P. 3d 914, 921 (2002)

(prosecution must obtain judicial riling before presenting allegedly privileged

U o T




testimony; surveys cases)(attached as Exhibit I).¢ See also Exhibit C, Fox Report at
14-16.

The Hawaii Supreme Court’s thorough opinion in Wong is especially
instructive. There, the prosecution elicited grand jury testimony from each of two
defendants’ Iawyers without first obtaining judicial approval and, after indictment,
defended its actions by invoking the crime-fraud exception. The Court surveyed
opinions from state and federal courts throughout the nation, including our
Supfeme Court’s decision in In re Grand Jury of Philadelphia County, 527 Pa. 432,,
593 A 2d 401 (1991), and found that all required that the prosecution bear the
bufden of proving the crime-fraud exception before admitting the testimony to the
grand jury. Wong, 40 P.3d at 922-23. The Court noted, “Tmposition of burdens of
proof or persuasion necessarily require that questions concerning attorney-client
privilege must be put before and decided by a judge, whether the testimony is
sought in criminal or civil proceedings, before a grand jury, in discovery, or at trial.”
Id. at 923. In addition, the Cowrt relied upon the clear statement in Rule 104 of the
Rules of Evidence that “preliminary questions concerning . . . the existence of
privilege . . . éhall be determined by the court.” Id. at 922. Pennsylvania’s Rule 104
ig identical. Pa. R. Bvid. 104(a).

The prosecution argued that to obtain dismissal, the defense had to show,

post-indictment, that the testimony it elicited in the grand jury was in fact

4 Some courts insist that “where a fact finder undertakes to weigh evidence it a proceeding seeking an
exception o the privilege, the party invoking the privilege has the absolute right to be heard by testimony and
argument.” Haines v. Liggett Group, Ine., 975 F.2d 81, 97 (3d Cir. 1992). Although the Haines court specificatly
declined to decide whether the same pracedures should be used in cases involving grand jury investigations, at least
one courl has observed that even then, the presumption should be that the privilege-holder must be allowed to
pariicipate, United States v. Boender, 649 F.2d 650, 658 (7th Cir. 2011).




privileged. Id. at 924, The Court rejected this and ruled that, in effect, the

prosecution waived its opportunity to obtain 2 ruling on the crime-fraud or privilege
issues, and dismissed the indictment with prejudice on the basis of prosecutorial

misconduct.? Id. The Court held that by introducing the evidence without first

seeking judicial approval,

[T]be State’s actions in these cases threatened the integrity of the
judicial process and denied the defendants the process they were due,
The State acted here in complete disregard of the attorney-client
privilege and the rules of evidence. In doing so, the State deprived the

defendants of a timely opportunity to raise the attorney-client privilege

issue and to seek a preliminary judicial determination of it

Id. at 928.

In characterizing the prosecution’s actions as “a serious threat to the

integrity of the judicial process,” the Court quoted the Third Circuit Court of

Appeals:

[Tlhe prosecutor operates without the check of a judge or a trained
legal adversary, and virtually immune from public scrutiny. The

prosecutor’s abuse of his special relationship to the grand jury poses an

enormous risk to defendants as well. For while in theory a trial
provides the defendant with a full opportunity to contest and disprove
the charges against him, in practice, the handing up of an indictment
will often have a devastating personal and professional impact that a
later dismissal or acquittal can never undo. Where the potential for
abuse is so great, and the consequences of a mistaken indictment so
serious, the ethical responsibilities of the prosecutor, and the
obligation of the judiciary to protect against even the appearance of
unfairness, are correspondingly heightened.

Id. at 930 (quoting United Siates v. Serubo, 604 F.3d 807, 817 (3d Cir. 1979)).

This Court should reach the same result here. As we explained in our

5 There were other instances of prosecutorial misconduct that cansed the Supreme Court to go beyond the

trial court’s dismissal without prejudice,




opening Motion to Quash, we notified the prosecution and Ms. Baldwin that our
clients did not waive their privilege, and we asked to be heard before she testified.
Nonetheless, the prosecution forged ahead without permitting us to be heard and |
bypassed this Court, rendering useless its duty to supervise the grand jury.

Now, the prosecution attempts to fix the problem. it created by asking us and
the Court to trust that it “scrupulously avoided any questions relating to topies
protected by the attorney-client privilege or the work-product doctrine.” Answer at
7-8. It invites the Court to examine the transeript ex parte. Id.

This canmnot be tolerated, As Wong establishes, proper respect for the
independence of the grand jury and the role of this Honorable Court demanded that
the showing he made before, not after, the challenged testimony. Further, there is
no need to hide Ms. Baldwin's testimony from us. As we explained at length in our
Motion for Disclosure of her testimony, none of the purposes for grand jury secrecy
apply any longer, and fair adjudication of this issue requires disclosure. The
prosecution had its chance to justify its actions and forfeited it.

IV. Even If The Commonwealth Can Survive Its Failure To

Follow The Proper Procedure In Invoking The Crime-

Fraud Exception, It Has Not Met Its Burden Of Showing
That The Exception Applies.

The crime-fraud exception must be proven communication by communication.
It permits disclosure only of those particulaf communications shﬁwn to be in
furtherance of a crime or fraud, not of all communications that might be relevant o
proving such a crime or fraud. See Commonuwealith v. Maguigan, 511 A.2d at 1338

(even if knowledge of client’s wheresbouts is net privileged, communications with

I
i
I




the client concerning that issue are); United States v. Richard Roe, Inc., 68 F.3d 38,
40-41 (24 Cir. 1995); In re Antitrust Grand Jury, 805 F.2d at 168. Also, the crime-
fraud determination must be made client by client; a finding that one client
communicated with the attorney in furtherance of a crime or fraud does not
extinguish the privilege as to co-clients of the same attorney. In re Grand Jury
Proceedings, 417 F.3d 18, 24-25 (1# Cir. 2005).

With respect to Mr. Schultz, the prosecution makes no attempt to identify the
crimes at issue and how each communication furthered the crime. Rather, the
Commonwealth has proclaimed, without proffering any support, that the crime-
fraud exception applies to all communications between Mr. Schultz and Mas.
Baldwin and that it is “unable to discuss the testimony of Attorney Baldwin in
detail due to the rules relating to Grand Jury sécrecy.” Angwer at 7. The
Commonwealth proceeds to assure the Court that, “[I]n his examination of Attorney
Baldwin, the atforney for the Commonwealth scrupulously avoided any questions
relating to topics protected by the attorney-client privilege or the work product
doctrine.” Answer at 7-8. (It is unclear if this is a sly way of saying the
Commonwealth avoided nothing, because its position is that only PSU had a
privilege with Ms. Baldwin, and it waived that privilege.) Rather than &ust this
Court to make the proper ruling as to whether the crime-fraud exception applied in
this context, the Commonwealth takes it upon itself to inform this Court that it

does,.

This is not a conclusion that the Commonwealth has the authority to draw,




To the contrary, the law is clear on two points: first, questions of privilege and

exceptions to it must be determined by judges, preferably with participation of the

privilege-holder, not by a party wishing to exploit the exception in furtherance of its
own agenda. Second, the party challenging the privilege has the burden of proving
an exception, and that burden requires that “the court should resclve all doubts in
favor of non-disclosure.” Brennan v, Brennan, 281 Pa. Super. at 372, 422 A.2d at |
516. The Commonwealth has bypassed the proper procedure and has not deigned to |
attempt to carry its burden. The privilege must be upheld.
Conclusion

We have carried our burden of showing that the privilege applied with the
affidavits, the transcripts and other evidentiary material we have submitted. The
Commonwealth, after it shunned proper procedure, now has failed to offer any
evidentiary support to carry its burden of proving any exceptions to the privilege.

On the record as it stands, the Presentment must be quashed.

Respectfully submitted,
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Thomas J. Farre}l Esquire
Attorney for Defendant, Gary Charles Schultz
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. COMMONWEALTH'S ANSWER TO DEFENDANTS' OMNIBUS PRETRIAL MOTIONS -

g RHD NOW, comes the Commonweaith of Pennsylvania by its atiomeys, Linda L

- Kedly, Aitamey General, Bruce R. Beemer Chief-of Staff, and James P. Barkar Chief
Depuiy Aiiamey General, who fita this Gomonweaim‘s Answap fo Befendants
Omnibus sztriai Motions, and in support thereof aver as foi%ows
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; |. BACKGROUND |
On November 7, 2011, following a Grand Jury 'imesﬁga}tig:i and retum of a
preseﬁizﬁeni- a criminal mmi:laintwas filed chafgéng the Defendants, Timothy M. Curley

 and Sary Dha!‘ias Schultz, with Periury and Pena!ties for Failure to Report? Each
Defendent has. entered & plea of not gusity Fc;l%owmg a preliminary hearing on .
Decermber .16, 2911 the charges were held for court. The Defendants waived their

appearancs. at fﬁmtal amgnmeﬁt and the Cmmonwalm filed a Gnmmai Infomaanon
on January 19 2&12 |

_On Nuvemp’er~1, 2012, a second criminal complaint waé'.ﬁleﬂ with respezt to
each Defendant, charging them with Endangering the Welfare of Children® (two counts),

-Ohs-tmcﬁng the Administration of Law or Other Govemmental Function,* and Criminal

Gor;spi;a'cy {three counts)® Also, a éhird ﬂefendant. Graham B. Spanier, was charged
;:ﬁth the same offenses as Defendants, _

Cuﬁenﬁy pending before the Court are Omnibus Pretrial Motions fled by the
Defendants. Both Deferdants seek dismissal of the charges or, in the aliemative,

-suppression of their Grand Jury festimony based on an alfleged confiict of interest on the

part of counsel who represented them at the fime they appeared before the Grand Jury.
Also, Defendant Schuliz seeks refief relating fo pretrial publicity, to compel discovery,
and an svidentisry hearing, ' '

‘@s Pa.C.8. §4902{a)
23?~a¢s § 5318
18 Pa.C.S. § 4304{a).
448 Pa .8 § 5104

18 PaC.s. § 803{a).
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'Il. DEFENDANT CURLEY'S OMNIBUS PRETRIAL MOTION -
1. Admitted.

2. 7 Admifted.
) 3. | Aﬁmﬁie&.
4, Admitted.
5.  Admitted.

8. . * Neither admitted nor denied. The Commonwealth does not have sufficient
information to respond- to this paragraph of the Motion. To ﬁwa-"exﬁerit a response is
rem;reﬁ the aﬂagaﬂan is depied and proof ﬁ'iereef is demanded.

7. . Neither admitted nor denied. The Gmamonwea;th does nct have sufﬂaient

information to respond to this paragraph of the Motion. To the extent a rsspor},s»e is
required, the allegation is denied and proof thereof is demanded. ‘
8. Neither admitted nor deried. The Cmmeﬁweaﬁh does not have sufﬁdemt
 information fo respond to this paragraph of the Motion. To the extent a response Is
: requi:ad the allegation is denied and proof thereof is damanded

+

g, Nerther admitted nor denied. The Cmmonweaith does not have sufficient

infafmaﬁon o respond to this mrag‘raph of the Motlnn' To the extert 5 esponse i

_required, the allegation is demed and proof thereof is damandeﬁ,

10. Neither edmitted nor denied, ‘This paragraph is a sttement of law o
whi:h no rasponsa B reqmred Tothe extent that a response is requ:reci the pa;agmpb |
is admitied in part and denied in part. 1t is admitted that the. paragraph is an accurate
statement of the law. It is denied that the Defendant is ertitied to rallef based thereon..

EXHIBIT A-3
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11, . Neither admi&ed nor denied. The Commenwealth does not have sufficient
information & respond to this paragraph of the Motian. To the extent a response is
required It I8 admitted that the Defendant was interviewed by Special Agents of the
* Office of Attomey General while accompanied by é;tmey Bari&wm and that he testifled
before the Grand. Jury; otherwise, the. allegation Is denied and proof thereof is

- demanded.

12. ﬂdmi&e;d, with comrection. The initial griminal_,cpmpiaint was fled on -
November 7, 2011, | | |

'33. - Neither admitted nor denied, A hearsay affer-the-fact statement by an
sitamey representing ihe Pennsyivama Etate University is not m&evan& to any” maﬁer in
issué before the Courl. To the gxianiﬂwt a respanse is,reqmre{i, 1t is admitied that the
Hartisburg Pafriot-News so reported. It is denied that the opinion of another aticrney.
wsuid have any legal effect on the status of counse! as tepwsaﬂhng or not feprasanhng
the Dafendam*. ‘ |

14. Neither admitted nor denjed. To the exient a response s re{;utrar! the
allegations of this pamgrap‘h are denied.. See § 13, abova,

15, Neither admitied nor denied. The Commonveaikh does not have suffiient
'inforrﬁaﬁm t@ respm}d to this paragraph of the Motion. To the extent a response is
required, the afﬁégaﬁon is denied and proof thereof is demanded, -

16.  Neither admitted nof denied. The Commonweaith does not have sufficient
information 130 respond fo this paragraph of the Motion. To the extert a Tesporise is
required, the allegation is denied and proof thereof s demanded.
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17.  Admitted in part and denied in part. -1t is adritted thet Altomey Baldwin

stated that slj}e represented the Defendant. The remainder of this paragraph is neﬁher

agmitted nor denied. The ﬁon’tmpnma&h does, not ;zax}ed sufficient information to

. Tespond to the remainder of this paragraph of the Motion. To' the extent a response is
required, the allegation is denied and proof thereof is demanded.

18.  Admitted in part and denlad m part. It is admitied that Auomey Bakiwin

did net inform the Supemsing Judge of any dual representation involving the Defendant
and the Pemsywania State University at the time of the ’Jefandan’i’s testimon? before
the Grand Jury. Attorney Baldwin's “current posifion” with regard to her status at the
time of the-Defendant's testimony is not relevant fo any matter before tﬁe Court.

19.  Admitted that the transcript so provides.

20.  Admitted that the transcript so provides.®
21.  Admitted that the transcript so provides.
22 Deniad

23.  Admitted in part aﬂd dénied In part. It is admiﬁed that the Befendant
might attermpt fo introduce such evidence, Itis denied that such evidence is admissible.
Tha Court is the expert on the law. See Wafers v. State Emp!oyees -Refirement Bd.,

] 0565 A2d 486, 471 n7 (Pa. Commw. 2008) (f is welkseftied that an export Is not
; penm“tted {o give an opinion on a question of law... The law Is evidence of iteelf, and it is
up to the courts, not a witness, to draw conclusions as to its meaning.”; citations
omitted); 47 Valley Associates v. Bd. of Supervisofs of London Grove Twp., 882 A24 5, -

14 n.12 (Pa. Commmw. 2005) (citing Browne v. Commonwealth, 843 A2d 428, 433 n.1

* This answer presames thet Emhadf refers to formar Senior Depuly Ntomay General Jonslle
Eshbar:h -

§
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Pa. Cémmw 2004)3. Ses also Bessemer Slores Inc. v. Resd Shaw. Stéﬁhousa inc.,

344 Pa. Super 218, 223 496 A2d 762, 765 (1685) ({legal conciuswns e
tnadrnsss;bia}

24.  Admited in part and denied in part. Sew 123, above.

25, Admitted in park and denied In part. See ] 23, above.

26,  Admitted in part and denied inpart. Ses 23, above. * -

27.  Neither admitted nor denied. This paragraph is-a statement -of law to

“which o response is required. To the extent that & response is required, the paraéraph
 is admitted in part and denied in part. 1t is admitted that the paragraph is an accurate '

atatememi of ihe law. itis dened that the Defendant is enﬁ%ed ta ref ef based fhemsen

. Any fact recited inthis paragraph is denied and proof fhereof is demanﬁed

28, Neither admitted nor denied. The Communwea% does ncrt have sufficient
information to respond to this pamgraph of the Motioh. To the extent:a ﬁaspansa s
reqmreci the aliegation is iﬁemed and proof thereof ks demanded,

K

29, Neither admitted nor denied. The Commonwealth does ot have sufficient

information to respond fo this paragraph of the Motion. . To the axtant‘afespbnsa B

required, the allegation is denied and proof th&mwf-is'demﬁnded . Fuither, the

. Supervismg Judge adwsed Defendant Schultz of his canststﬁbonal ngh% o remarn silent
" " before the Grand Jury. Exhibit G at 89 '

30, Neﬁhef admitted nor denied The Commonweaﬁh does not have sufﬁcfsnt ,

information to respond to this pamgraph of the Motion. - To the extent a response is

reqmred the allegation is denled and proof thereof is demanded. itis spacmcaﬂy-

denied that any “abusive and eonfusmg questioning” ook place.
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31.  Admitted in part and denied In part. Sea¥j 23, .above,

32. Admitted in part and denied in part. Soe § 23, above.

_ 33 Neither admitted nor. denied.” This parag;aph is @ conclusion of law to
which no r;asponsa Is required. To the extent thet a response iémt;uiréd, it is denled
that the Defendantis enfitied to relief, '

34, Admitted.

35, Adf;ﬁtted.' . .

36, Admitied that representatives of the Office: of. Attorney. Genaéa! knew
Aﬁemey Baidwin s ’uﬁe and that she appeared and stated that she was mpreseakng the
Defendants for pumoses of the Grand Jury. -

37.  Nelher admitted nor denied. The docuents speak for themssives and
any attempt to characterize the contents of the documents is denled, |

38.-  Neither admitted nor denied. The documents speak for themselves and
. any attempt §o characterize the contents of the documents s deﬁied.

39, Admitted in part and denied in part }t is admitted that each Defendant
recalled the report by McQueary in a difierent way. it is denied that inconsistent recall
wiould necessarily lead members of the Office of Attorney General to “now” that
witnesses willlie under oath of that their testimony would be inconsistent.

40. Denied. The Office of .&ﬁomy General was not be aware of any actual
conflict of interest on the pa& of Attorney Baldwin énd thersfore had no f:ésis for raising
the mﬂﬂi‘ri:t before the Suﬁewising Judge. |

41.  Naither admitted nor denled. This paragraph.is a.vstatément of law

which no responise is required. To the exient that a response ia required, the paragraph

'EXHIBIT A7
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Is admitted In part and éenieQ n part. # Is admitted that the paragraph s an acct;r;iie
statement of the law. 1t is denled that the Defendant is entitled to refief based thereon,
42, Nsither admitted nor denied. This paragraph is a siatoment of law to
which 1o response Is required. To the extent tﬁat 2 regponse s réqu{lreci, the paragraph
is admitted in part and dened in part. #tis admitted that the paragraph is an accurate
staternent of the law, 1tis ﬁenier;i that the Defendant is entified to refief baged thereor.
43.  Neither admitied ror denied. This paragraph is a statement of intnt as fo
which the. Commonweath has no irxfsrﬁtaﬁon,‘_ It fs admitted that the Office of Attomey

‘General did not provide notice to the: Supervising Judge of any confiict of interest

because # had no basis for doing s0.
43, Neither admifted nor denisd. This paragreph is a conclusion of law to

which no response is requifed. To the extent that a response is required, the paragraph -

is admitied in part and denied in part It is admitied that Wyis paragraph recites
appropriate actions ‘when the Supewismg Judge is notified. of an actual-conflict of

interest. it is denied: ﬁtat such actions are the only actions that the Superviging Judge

“might take. Further, itis damed that notm jo the Supamsmg Judge was required in

: ﬁ'ﬁs case,

§5. - Dar}ied.
46.  Admited in pari and denled in part. See ] 23, above,
' 4?.. .Admttmd in pari and denied in past. See 1123, abmre
48, Deried. Y is specifically denied that any conflict on the part of counsel
gave the ﬁefemént the right to commit Perjunf or excused the cmnmmsiun of Perjury.
. 49,  Denisd. R
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51.
52,
53.
54.

P

S

8.

Denied.
‘Denigd.
Denied.
Denied.
Denied.

iH. DEFENDANT SCHULTZ'S OMINIBUS PRETRIAL MOTION

- Admitted,

Admitted.

" Admitted.

Admﬁta&.

Neither admitied nor denled. The Commonwealth does ot have sufficiont

information to respond to this paragraph of the Motion. Yo ths extent a response is

required, the alegation is denled and proof thereof is demanded.

7.

Neither edmitted nor denied. The Commonwenith does not have wﬁﬁcien{

information to fespcmd to this paragraph of the Motian. To the exient a response fs
f LY .

-required, the allegation is denisd and proof thereof is demanded. -

8,

Nelther admitted nor denied. Thé Commonwealth does niot have sufficient

information to respond {o this paragraph of the Motion. To the extent a response is

required, the allegation is deniéd and proof thereof is demanded.
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8. Neither admitted nor denied. The Cai*rimanweaiﬁ\ does not have sufficient

infermalion %o respond to this paragraph of the Motion. To'the extent a\ra‘gpensa is
required, the aﬁegatscm is deriied and proof thereof is ﬂamanded

10.  Neither admitled nor denied. The Commonwealth does mt have sufficient .

information 1o respond to this paragraph of the Motion. To the extent a respm is
required, the allegation Is denied and proof thereof is demanded.

41, Neither admitted nor denied. The Commionwealth does not have sufficient

- infonmation to respond to this paragraph of the Motion. To the extent a response is
required, the aiiegéﬁoﬂ is denied and proof thereof is demanded.” '

12,  Admitted.” ‘

13.  Admitted that representatives of é‘ae Office of Attornsy General were s0
. informed by Attomey Baldwin. _
4. "Neither admifted nor denied. The documents speak for themselvés and

. any attempt to characterize the contents of the doguments is denied.

15. : Netmar sdmitted nor denled. The. d‘owmants speak for themselves and.

any attempt to characterize the contents of the documents is deniad.

16. Denied. . 7

17.  Admitied in part and denjed in.part }t is admiited that each 'Deﬁendani
recalled the report b)} Mccuaéry in a different way. It is denied that inconsistent recall
would necessarily lead members of the Office of Attomney General to be “aware” that
witnesses will lie under. oath or that Their testimony would be inconsistent. 1t is further
. denied that Defendant Schultz’s recall of the 1998 incident would be “inconsistent” with
_ Defendant Curley’s lack of recall of that incident. ‘

10
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18.  Mefther admitted nor denled. This paragraph is a statement of intent as to

wihich the Commonwealth has no information. Itis admitted that the Office of Atiomey

General did not §m§ée notice i the émewismg Judge of any conflict of interest
because it had no basis for doing so.

19.  Admitted in part and denied in part. It is admitied that the Office of

Attomey General did not move to disqualify’ counsel. 1t is denjed that the Offics of

Attorney General was "keenly awars” of any. conflict of interest.
20, Admitted that the franscript so provides,
21, - Admitted thet the franscript so ;;rbvidas-.
22, Denied.
(23, Admitted.

. 24, Netther admitted nor denied, A hearsay, afterdhe-fact statement by an
attomey representing the Pennsylvania State University is not relevant to any matter in
issue befora the Court. To the extent that a response is fequired, i is admitted that the
Harmisbury Patriot-News 50 rew, Itis denied that the. opinion of anofher %ttongay

. would have any legal effect on the status of cotnsel as representing or not represenﬁﬁg o

the Dafendart. -
25, Nelther admitied nor denied. To the extent a résponise is required, the
aflegations of this paragraph are denied. See {24, above, ‘
26.  Neither admitted not denled. The Commanwealth doss ot have sufficient
ifformation to .rjaégmnd' to this 'pamgmﬁh of the Motion. To fhﬁ extent a response s
required, the allegation is deniad and proof thereof is demanded.

11
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27. - Neither adm:ﬁed nor der;ied The Gemmonweaith does not have sgxfﬁcmni-

mfonnat{cn 10 respond fo this paragraph of the Monon To tha extent 2 msponse s

,required the allegation is denied and proof thereof is demarnded.

28, Ne:ther admitted nor denied. - This pazagraph s a SMement of faw to

which no z‘esponse Is raqulred Te the extent thata responsa s é'equu-ed the paragraph :

is admltted in part and denied in part: It is admitted ihat the ;iaa*agra;}h san accufa’ce

siatemerrt of the an‘ itis ctamed that the Defeﬁdant is an’t:ﬁed to rei;ef based ihereon

29 Admitted in part and denied in part. 4 is admﬁted ihat the Defendaflt )

might attempt to zntmduae s;uch evidence. Lt is demed t‘nat such evidence is adrms,sible _

'{Tha Court is tha expert on ‘{he taw. See Waters v, S!ate Employees’ Rsfmmsnt Bd.,

| '955 A2d 466, 471 n7 (Pa. Commw. 2008) (it ‘fs.wewseﬁ{gd.ma% an-expert is ot

ﬁerfnftfed to g‘we an-opinfon on a quesﬁm of law... The 1awis evi%;eac:e of iﬁe’ﬂ“ and it is

_up to the ceurts not a witness, ta draw conclusions as to its meamng cutahens'
'om;tt_aed},- 41 .—,Vafleyﬂj.ssaczafes v. Bd. of Supamsars_ of London Grove ?Wp;, '8;32“3,2@5,
14 n.42 (Pa. Commw. 2005) (citing Browne v. Commonwealth, B43 A.2d 428, 433 n.1

(Pa.-Commw. 2004)). See also Bessemer Stores Inc. v. Reed Shaw Stenhouss, nc.,

344 Pa Super. 218, 223, 496 A2d 762; 765 {1985) (iegaiv mni;ﬁsgipns are
madmtssfb!e} | o o o . | .
3& Admrtted in part and demed in parL SeeY 29 ahme. )
' 31 Admxﬁaﬁ in part and’ denied in part. See'[izg abava.‘ K
o 32. Admitied in part and demed in part. Saaﬁ 28, above.

33.  Admitted in part and denied in part. Ses b 29,_¢a§_3.we. ‘

12 .
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| 34, Neither admitted nor denied. This paragraph s a statement of law to

which rio response is rediuired. To the extent that a :afséonse'is rvequired'; the paragraph

 is;admitted in part and denied in part, 1t fs admitted that the paragraph Is an accurate
statement of ﬁ@é law. Itis denied that the Defendant s entitied to relief based thereon,

35 f}eni;}d_: | _ ,

36. Neither ad‘mitged nor denied. Thsa paragraph-‘ié a conclusion of law fo
which no response Is requifed. To the extent that a feépgﬁse is required, the paragraph
isdenled. . o "
37, Néithér admittéd nobdem‘e& The demanwea%th dees nn{ have sufficient

: mfcsrmattan to yespond o th:s paragraph of the Motion “To the exien{ a fesponse is

"requ%rad ?;he aiiegatlcn ls dmied and proof ’thereof is demanded Further; the
Supemsmg Judge advised Defendant Schu!tz of his r:onstttuﬁonai right to remain slent

before the Grand Jury. Exh“mt Cat89,

. 38, Neither admm nor eiemed The Commonweatth doas rtot have sufficient

. information to respond 3;0 this pazagfaph ‘of the: Metion. Tn the’ extant 3 responae s .

required; the aiiegaﬁon is-denied and. prcofihereof is dm,nded,

. 39, Neithé’r adnitted nor derﬁed “The Comnmfeakh daes ﬁnt have sufﬁciént _

mformahan to respond io this’ paragraph of the Mnﬁcn To the extent. a response is
g reqmre«d the aiiegaﬁon is. demad and f}roof tm.rec:f is demanded
40. Denied. ‘
C o4 Demed The questioning was nut 1mpmper
- 42, Aﬂmﬁtﬁd in part and denied in part. Sqe 129, abox:*e

43 Admittsd in part and denied in part. See 1] 29, above.
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4,
45,
46.
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. .

 Admitted in part and demed in part See 1{ 29, above, -

.{}enied-~ S AR

‘Demefd R ,;

fNex&}er admﬁted nor- demed T%sts pamgraph is a statement of taw to -

whlch no resp{mse is requited. To the exient’ that # response is mqmreﬁ the pamgraph ,

'is admilted in part and denied. in paft tis admltted that ihe paragraph is an amurate- '

‘ statemeni of the law. Itis den;ed that the E}efandant i entitled 10 reﬁef based mereon

48,

Neither admitteé nor dened. This paragraph i a conclusion of law to

- which'nio responsa is raqmred To the exfentthata T%DDHBB is reqnired the paragraph .

. is admitted in part and denied in part it is acimrt%ed tha’t thzs paragraph recitas'

a;:prbpnaﬁe acimne, when the Supew!sing Judge is nnﬁﬁed of- an antuai conflict of

' mtarest E‘t is denmd that su;;h amions are the only acﬁans that tha Supervising J%uﬁge

magh% tai;e Fuﬂher it is den;ed that notice to the Supemsmg Judge was: reqmred in

ﬁ'ns case,

. 50.7

51, :'Admiifed i part and ciamad in par% See 1128, above.

' 52,

58
54,
56:

‘Admitted,

Deriled.

Admit&ed in part and denied in part. See 1} 29, abova.

Admited in-part and demgd in part See | 29, ‘above.

. Dehled. , |
" Defied. : : o

Admxﬁed with gorrection. A presantment is not a charging dommeﬁt but -

a veh:cle by which a gtand ;ury‘ recommends that charges be ﬁled via 2 crim!na!
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" complaint.  Sandusky was not “charged in the same Pfesenﬁnaht.' githough the

?rasentmaﬁt recommended charges against these Defendants t;nd Sandnsky. |
57. Admitted in pat. -t is admitted that the “Freeh Report’ generated
substaniial publicily, both favorable and unfavorable to Defendants. The remainder of

-this parsgraph s neither admitted nor denied 88 the dopument speaks for Hself,

aithough any characterization of the *Freeh Report*is speciﬁcaiiy denied. : =

58. 'Demed.

59, 'Mmiﬁed in part and denied in part. tis adrh_ifted that substantial publicity
attended the trial of Sandusky. The remainder of the paragraph is denied as bype:’b&é.

60. Denied, | L

61.. Na;%mser admitted nordenjed. The Commonwealth.doas not have sifficent’
infénn&‘ticn to-respond 1o this para§xaph of the Moﬁen.. 'Yi:r the exient a response is
required, the allegation is denied and pmf thereof is demanded.

62. - Neither admitted nor denled, The Commonwealth dnas not have sufﬁcient
mfcrmatmn to reapond 10 this naragraph of the Motion, To the ex!ent a response s

- required, the aliegstmn is denled anci proot thereof § i demanded.

B3, Admitted in patt and denied in part.. Qefendant’s characterizations of the

= reasms for seeidn»g relief are demed That Defemiaﬂt seeks such relisf is adn’utﬁed

64, Admitted in part and denied inpart. #ti w admiﬂad that discovery has been
pmwﬁed anﬁ is Qngomg As 130 the specrﬁc iterms demanded: .
() Only one vicim ‘interview was recorded and.that interview Js
anrelata;i to the instant charges. |

{b)  The recorded interview of Joseph V. Paterno has been provided.
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() The only evidence that might potentially fall within the ambit of Rule
4040} is e’ﬂdence of the 1998 incident. Defendants haVa been provadad with

nofice o‘! ihat svidenca,

d) Anyfurther w:iften statements or reporis wilt be provided,

, IV, MEMORANDUM OF LAW |
l.-A PRETRIAL MOTION TO DISMISS CHARGES THAT .S BASED ON
EVENTS ALLEGED TO HAVE OCCURRED BEFORE A GRAND JURY MUST BE
ADDRESSED BY THE SUPERVISING JUDGE. -
ﬁefgﬁéams‘mtend {hat the charges against them should be dismissed or their
Grand Jury testimany suppressed because prior counsel, Cynthia Baldwin, Esquire, had
corflicts of interest based on her wepresentation of other witnesses during the Grand
Jdury m\t%shgahon as well as the Pennsylvania State University {Penn- Swe) The ﬁ;si:
problem with Defendants’ Motions is that they are directed to the wrong *judge. inthe
Orda; granting ﬂze,apg!icaﬁon of the Office of Attomey General fo convene the Thirly-
Third Statewide Investigating Grand Jury, the Honorable Ronald D. Castille, Chief
Justice of t?}é Supreme Gourt of Pennsylvania, ordered as follows: ‘
The Honorable Bany F. Feudale, Senfor Judge of the Court of Common
Pless, Eighth Judicial District, Nosthumbesland County, Pernsylvania, is hersby
designated as Supervising Judge of the Thirty-Third Statewide lrivestigating
Grand Jury. All applications and motions relating to the work of the Thirty-Third
Statewlde investigating Grand Jury — including. motions for disclosure of grr«.md
O jory transmpts and evidence — shail be presented to said Supervising Judge. ..
In re: Application of Thomas W, Corbett Jr., Atfomey General of the Commonweslth of
Pennsylvenla, Requesting an Order Directing that en Additional Multicounty
- Investigeting Grand Jury Having Stafewide Jurisdiction Be Convened, No. 217 M.D.

2010, at 1 1 2 (Pa. December 27, 2010).
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The plain language of the Order of Court dated Decaimber 27, 2010, makes it N

' clear that the Omnibus Pretrial Motion is properly direcled fo Judge F’ehdaie the

Supervising Judge of the Grand Jury that heard the evidence agams’: Defendants and

recommended that charges be ﬁled The crux of Defendants Omnrbus Pretna! Motions

is that the altorney who represented themn dunng the Grand Jury mvest:gatlon labored
under a conflict. of znterest. As such, the Mod:ien_shou,!d be heard by Judge Fe‘udal_e,

consistent with the Order of Court, which is consistent with §tatutory authority relating fo

the claims raised b'} Defendants See 42 PaCS 4549((:)(4) (when counsel

" representing multrp!e witnesses before grand jury wrll or is . Irkely to be adversely

aﬁected by representat:on of another client, . superwsmg judge may order separate
R representauon of wrtnesses) Based on both sourcas of authorlty the Me‘uon should be
: ,dented -

IL. A'DEFENDANT 1S NOT ENTITLED TO DISMISSAL BASED ON ALLEGED

. PROSECUTORIAL MISGONDUCT \PRIOR TO TRIAL WHEN JEQPARDY HAS NOT

 ATTACHED, WHEN THE CONDUCT OF WHICH THE DEFENDANT COMPLAINS IS

. ATTRIBUTABLE ONLY TO DEFENSE COUNSEL, THE PROSECUTORS HAD NO

. AUTHORITY TO ACT TO ADDRESS PURPORTED CONSTITUTIONAL VIOLATIONS,

THERE IS’ NO EVIDENCE. OF THOSE VIOLATIONS, AND THE EXISTENCE OF A

VIOLATION DOES NOT PERMITA DEFENDANT TO COMMIT A CRIME.

Defendants seek dlsmlssal based on a clarm of presecutonat rmsconduct
éecause most such cialms are’ ralsed in the context of trial, the standard of review
.. generally is expressed in terms relating to trial;

The phrase prosecutonai m:sconciuct" has been so abused as {0 lose any

particular meariing. The claim either sounds in a specific constitutional provision .

‘that the prosecutor ailegedly violated or, more frequently, like most trial issues, it
_implicates the narrow review avaliabte under Fourteenth Amendment due
.process. See Greer v. Miller, 483 U.S, 756, 765, 107 S:' Ct 3102, 97 L.Ed.2d
618 (1987} (“To constitute a due process \nolat:on the prosecutorial miscongduct
‘must be of sufficient significance to.result in the deniaf of the defendant's right o

. a fair trial.")y G nternal q_uota{lor} marks omitted); Donne!ly v. DeChﬂsfoforo 416

17

EXHIBIT A-17



B Ty ULSERRANLIN AN T 2 L et SAE LT AR, o - [

- U.S. 837, 643, 94 S. Ct. 1868, 40 L.Ed.2d- 431 (1974) (“When specific

+ guarantees of the Bill of Rights are involved, this Court has taken special care to

~assure- that prosecutorial conduct in no way lmpermlssib!y infringes” them.”}.
However, “[ifne Due Process Clause is niot a-code of ethics for prosecutors; its
concem is with the manner in which persons are deprived of their liberty.” Mabry -
v. Johnson, 467 U.S. 504, 511, 104 S, Ct. 2543, 81 L.Ed.2d 437-(1984). The
touchstone is the faimess of the rial, not the. cu[pabihty of the prosecutor. ' Smith
v. Phillips, A55 U 8.209, 219, 102 8. Ct. 940, 71 L Ed.2d 78 (1982) :

" . Commonwealth.v. Tedford, 598 Pa. 639, 686, 960 A.2d 1, 28-29/(2008).
“Similarly, claims of prosdoutorial misconduct so egregious as to wamant the
extreme remedy. of barring rétﬁal are exp reséed in terms o"f"conduct during friak

Under both the federal-and ‘state constitutions, double jeopardy bars retrigl -

_ where the prosecutor's misconduct was - intended to provoke the defendant into
moving for a mistrial. See Oregon v. Kennedy, 456 U.S. 667, 102 8. Ct, 2083,72
LEd.2d #16 (1982);. Commonwealth v. Simons, 514 Pa. 10, 522 A2d 537
{1087). .In ‘Commonwealth v.. Smith, 532 Pa. 177, 615 A2d 321 (1992), our
Supreme Court recognized that the .standard set forth in Oregon v.. Kennedy;.
-stipra, was inadequate to protect a defendant,'s Fights under the Pennsylvama :
Constrtubon The Court stated:

We now hold that {he double jeopardy clause of the Pennsylvania
~Constitution prohibits - retrial of a-defendant not only when prosecutorial -
_- miseonduct isintended to provoke the defendant intd moving fof a mistrial,
but also when the conduct of the prosecutor is infentionally underiaken to
prejudice the defendant to the poznt of the denial of d fair frial.

; 'Smffh at 186, 615 A. 2d at 325 (quoted in Commonwealh v, Martorano 559 Pa
533, 537-38, 741 A2d 1221, 1223 (1999), rearg denied 1989 Pa. LEXlS 3828
(Pa. 12!27/99))

Prosecutonal mlsconduct includes actions intentionally de31gned io
provoke the defendant into moving for-a mistrial or conduct by the prosecution

" intentionally undertaken to prejudice the défendant to the point where he has-
‘been denied a fair trfial. Smith, at 188, 615 A.2d 4t 325. The double jecpardy
.. clause of the Pennsylvania Const:tut;on prohibits retrial of a. defendant subjected
‘i the kind oOf prosecutorial misconduct” intended o subvert ‘a defendant's
constitutional rights: Id.-at 188, 815 A2d at 325. Howeaver, Smith did not create
"a per se bar to retrial in all cases “of intentional prosecutorial overreaching. See
Commonwealth v. Simone, 772 A.2d 770 (Pa. Super.1998), appeal denied, 557
Pa. 628, 732 A.2d 614 (1998). “Rather, the Smith Court primarily was concemed -
with prosecution tactics, which actually were designed to demean or subvert the
truth seekmg process " Id. at 774-75; The Smith standard precludes retrial
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where the prosecutor's conduct evidences intent to so pre}udice the defendant as

to deny him a fair trial. A fair trial, of course is not a perfact trial. Ervors can and

do oceur. That is why our judicial systern provides for appeliate revipw o rectify
such errors. However, where the prosecutor's conduct changes from mere esror
to irgentionally subverting the court process, then a fair 4ial Is denied. Ses
Commonwealth v. Marforano & Daidone, 453 Pa. Super. 550, 884 A 2d 178, 184
(1898}, affirmed Marforano, 559 Pa. 533, 741 A.2d 1221 {1888). "A fair trial is

not simply a lofly goal, it is a constituional mandate, ... [and] jwlhere. that

constitutional mandate is ignored by the Commonwealth, we cannot simply tum a

blind eye and give the Commonwealth another opportunity.” Marforano, 656 Pa.

at 539, 741 A2d ot 1223 (guoting Mertorano & Daidone, 684 AZd at 184). We

. ‘must first delerimine ¥ Chmiels claims of prosecutorial misconduct are
- meritorious, and then, we must defermine if such claims bar retnal on doubla

jeopardy trounds.
Our standard for a claim of prosecutorial -miscondi_xct is as follows:
The primary guide in assessing a claim of eror of this nature is to

daferming whether the unavoidable effect of the contested comments was
1o prejudice the jury, forming in their minds fixed bias and hostility towards

~ - the accused so-as to hinder an objective welghing of the evidence and
impede the rendering of a tue verdict. Commonwealth v. McNeal, 456

Pa. 354, 319 A.2d 689 (1974), Commormweslth v. VanUiiff, 483 Pa. 576,

- 387 A.2d 1173 (1979). In meking such a judgment, we must not lose sight

+ of the fact that the tral is an adversary proceeding, Code of Professional

Responsfb’lity Canon 7, ED. 7-18-7-39, and the presecution, lke the

- defense, must be sccorded reasonable latitude In fairly presenting its

version of the case to the jury. Commmw&aith v, Gfmm ‘464 Pa, 138,
348 A.2d 59 (1975).

_ Commonwealth v. Rainey, 540 Pa. 220, 235, 658 AZd 4326, 1334 (1605
{guoting Commonwealth v. Chester, 528 Pa. 578, 587 A2d 1367 (1981)).

_CMMonwaﬁim v .Chmiel, 777 A2d 459, 483464 (Pa. Super. 2001),

purported prosecutorial misconduct and, In ‘f'act‘, the iny‘bas!s'.wﬁid be pﬁncﬁpze of

* Defendants point to no specific authority, that would permit dismissal based on

double feopardy. -
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The first prob!efn with Defendants’ argurﬁent is that they fail to present
‘Circumst'_ances implicating ‘double jéapardy concerns. According to Defendénﬁsf after

[ééming__ of fthe_ Grand Jury- invéstigaﬁon they. met‘vﬁith Cynﬂmia Béldwin Esquire,

regardmg the:r appearance before the Grand Jury. Attomey Baldwin also was General - - '
'Counsel for Penn State There have been public. statements md:catmg that Attomey ,
Baldwm was representmg Penn State ‘and “not the Defendants m thelr mdlwdual

capam’ﬂes The Notes. of Teshmony of the Defendants’ colioquy and oath before the .

Supervssmg Judge and their appearance before the Grand Jury indicate. {ha’t Attorney
Baldwm was identified as. Defendants’ counsei

Based on- Defendants’ own'- factual, reclta’ﬁon thelr argument faﬂs Plainiy,
: ]'éépardy-.has not attached: . A
In Pennsylvania, jeopardy does not attach’ and the constitutional prohibition

against double jeOpardy has no application untit a defendant stands before a
tribunal where guilt or mnocence will be determmed in a eriminal jury trial,

jeopardy attaches when' the. ;ury is sworn. In a bench tnai however ]eopardy'

attaches when the trial court begins to hear the e\ndenoe

-Gommonweafth V.- On‘ega 895 - A2d 879' 887 (Pa Supel‘ 2010) (quotihg J

Commonwealth V. Vargas 94? A 2d 777 780—781 (Pa Super 2008)} (quntatlon marks

citations omitted), alfoc. demed 20 A 3d 1211 (Pa 2011) The j jury in th:s case has not'

‘been se[ected much less-swom, and fo defendant has wawed ’the nght to a }ury trial,
Jeopardy piam[y has not attached and SO there can. be no doubha 1eopardy violation, -

Addrhonally, there c:_annot have been an mstance of,prosecutonal m_tscondvuct.

- Nom:ng allege_id by the Defendatits remotei;r touches upon the faimess of the (yet.to be -

For pumose of fhis Memorandum of Law, the facts alieged byﬁefendants will ba presumed to be tme
As refiected in the Commonwealth's Answer, many of those facts aré’denied.” However, even assuming

.the veracity and accuracy of Defendants’ recitation, they are not entitied to relief, as detnonstrated in this:

Memnrandum of Law. The Commonwealth contnues to deny the fants chaﬂenged in the Answer except
for- purposes of its argument herein: :

-
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cohdﬁc:teﬁ}'tﬁah At best; the Défendants allage that ‘counsel duting the Grand Jury

investigation had & confiict of interest” and that the Cornmonweaith should have taken

a‘c'ﬁén ‘tt} rémove the conflict, ' They cite no authority for the proposition that criminal

charges are subject to d:smzssai m&er thege c;rcismstancea’ Tothe cnntrary, the Iaw s
ciear thai the Doub e Jeopardy Ciause dcas not apply..

Aisu a’t ‘the time that Attarney Baidwin mpresersted the Defendantxa fhare: was no

dctual confiict of tntsrest Based on their miemews prior to testifying, tt-appaamd {hai

‘the ﬁefendants intended to ‘cooperate zn the mvest:gaﬁoa Sach an action would not

aonﬂw-t with the ;nterests of the other witnesses rapfesenieti by Attorney Baldwin, who -

ﬁise were- aeoperaﬁng That, tha i)afendan‘es actuaiiy Ir&entied to meslead ‘the Gmnci'

--Jury and. the Ccmmmwaalm would not aiter the. fact that at the time thay Wera

: . representad by Aﬂomey Batcm:m there was no mnﬁtct of interest.

The purported notice fo the Commonweaiﬁt of the adnal" conﬂ:ct ef inferest was
that Defendant Schultz remembered the 1998 incident while Curley said that he did rot

remember .  That one withess ‘does not remember an incident that the other .

remembers does not make thé{f testimony “hzééﬁs;étgyﬁf as the Defendants contend.

The ﬁzatter would have been different if Defendant Curiey had tesﬁﬁed"ﬂiat the 1098
incident never accun‘ed but that was not his statement and not his tesﬂmnﬂy ThiS‘
inforration simply did na‘i reveaE a conflict of tnterest |

Morgpve;,- the Dafendants statements would not iﬂpﬁnﬁ on any purported duty -

' _ -‘nn me part of the commgnweaiﬁw to act with respect ta the representation of muiltipte

- witnesses. The Commonwealth had no reason o question Atiomey Baldwin's conduct

- 8 Defendants ignore the fact that they benefitted fmm the muliple representation in the*ha leamed shout

the teslimony of other Penn State witnesses.
' 21
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when all of her clients had the same inferest. In fact, the Investigating Grand Jury Act,

42 Pa,CS §§ 45414553 provides that an attomey *shall not continue in mulliple
- representation of clents in a grand jury proceéding if tha exerc;se of {he ndepandent

profassional judgment of an atbomay on behalf of one bf th_e elients will o is kely to be
adversely sffected by his repméntaﬁbﬁ of anofher ollent” 42 Pa.C.S. § 4549(c)(4).

The sﬁpemsing judge makes the final detenmnahon “that the inierest of an indiwduai

wa%l or is likely to be adwersely aﬁeciﬁd " i &oﬁceabfy absent from this prowsmn s
any auihc}rﬁy or duty on the part of tha aﬁomey far the Commonwealth {0 usurp the role.

of defénse counsel ami lnquife a«d‘;aihar munsel has an acma! conflict of mtefest even

when theﬂa is no appamnt mnﬂtct of. irfterest and. rm basis for belsewng that a confiict

ex&sts A failure fo ec}mmﬁ suah-’a ﬂagrant violafion of the aﬁomey-gchent zeiahonsth

dees not mﬁsﬁmm prosecutorsas miscemiuct

Sunpiy stated, mulfiple repreaenta&en does not necessarily amount to a conﬂ:ct

" of fnterest and 80 muitepie rep;esentahon is permitted except as ﬁmited by §4549(c}{4}
And it is defense counsel ami the sapemsmg judge who are pr;manly chargesd with

recognizmg a ccmﬂmi of interest and medanng the situation.” S:gnr%’iganﬂy, defense

'oounsel do% 50 i "iha exerc!se af - mdeper;dent _.pmfessmnat iudggneht” A
prosecutor s not famzliar with discus;sions. between counsel and ih&clien’tl dm_nﬁt

-know the geal of the representation, and - does not know the s‘ﬁbstance_: of any

anticipated defense. The prosecutor therefore has a limited ability to.“exercise ...

“Thts i not o say that the Commonweai%h has no fﬂ‘herest in ensuring that a dafendant has aﬂaquate
represeniaﬁon and that the judicial process is protectad. Sos, e.g., /n re Paradyne Corp., 803 F.2d 604,

C s n7(MMCr 1988) {government had standing to move for distuslification of de&‘anse counssl based

on its interest in preventing reversals and fis duty fo report ethical vmtatms fo the wuri}
T2
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independent ;:imfassibnal judgment” ‘énﬂ rust rely on information available through the.
reeérd and, to some extent, from defense aounsa!

!n thzs case, the Commanweaith kﬁaw ﬁxat defanse aoﬁasa! wWes. expenenca&

and awane of the posstbz!ity of a confiiet. ~ The mfcm‘zatfcn avaziab%e to the

Commqnwaalm also mciuded the fact that ’zhe Defeadanis apparenﬂy miended to

coaperate as evidenced by thelr ﬁtatements There would be no reason under: these.

mrmjmsfances for the Comnmonwealth to jump fo the conclusion that an actua! coﬁﬁmt of

_ mterast axtsteri Tﬁa Commanweaﬁh could not km}w that the Defendan’fs mienéad to

- prcmﬁe naccuraté festimony, R

waen that ihare was no oarrﬂicf of interest, actual or appareng the fact that the; ‘

'Gbﬁlmcnwealﬁ; had nq basis for mcwing to disqualify defense counsel algo feads 1o the

conclusion. that there .was no. prgse&dt;}t?al(misaondmt There ‘certainly was no”

prosecutorial misconduct. so egregious- as to implicale éogxhlg jeopardy principles;

' preguming that those principles apply to Grand Jury pfrac:aadmgs

The Defendants also c!aam that the purpored conflict of mﬁeraat woiated the;ﬁ
ﬁght to counsel. Succinctly stated the Fifth Amer‘,dmen‘t right to munsei appﬁes to
custodial antgﬁogaﬁan and means ssmpiy that i the person In agxsmda__r affirmatively asks:
for counsel, qué%ﬁnﬁing must cease. Commonwealth v. Briggs, 12 A3 29'# é19~320 :

_anct n: 3(3 {Pa. 201 ‘E}, cert, den;ed 1328, (}t 287 (26‘1'!} 899 also Mranda v Anzona '

384 0.8, 436 (1968}

In addmcn to ma fact that thare was nc mnﬂint, as discussed abo\:e the L

- Defendants were not in custody at the ﬁme of thelr testlmony Cnmmsnweafiﬁ V.

- Columbia fnmstmsnf Co;rp -457 Pa. 353, 36’1—36?., 325 A.2d 289, 283—294 (1974) -
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.(subject' of a grand jury _subpeena is net “in custody” for'—p_l.lrppses-of_Mirf'anda); 'sée also

United" States v. Mariduanc, 425 U.S. 564 (1976) (plusality; defendant need not have

been. provide'd with Miranda warnings before grand jury testimqny that formed the basis.

for pequry prosecu'ﬁon) 10

The other constitutional source of the right to counsel is the Sixth Amendmerrt.

The right fo counsei attaches at a particular pomt in fime which reﬂects its
“criminal prosecution” roots:’ “[A] criminal defendant's initial appearance before a
- judicial officer, where.he leams the charge against him and his liberty is subject

' ‘to restriction, marks tHe, start of adversary judicial proceedings that trigger -

attachment of the Sixth Amendment right to counsel.” ‘Commonwealth v. McCoy,
801 Pa. 540, 975 A.2d 586, 520 {2009) (quoting’ Rothgery v. Gillespie. County,
Tex 554 U.S. 191 [213], 128 8. CL 2578, 2592, 171 L.Ed. 2d 366 (2008))

) ‘C_qmmonwea!thr v. Cofavita, 606 Pa. 1, 28, 993‘A.2d‘87‘4,.7890-'89'-1'(2010). In'thi"s case,

. -apart from the_ absence oﬁa—n actual conflict of intere-s,tl—.as discussed above’,) the

Defendants .had'net- be_en charged at the fime that' the purporied cqi}ﬁict;ef interest

existed; ie. during the Grand Jury proceédings. By the time of;- their-pr‘ei_iminary .

arraignment, when the _riQ_h‘t attachied, the Defendants had retained riew cotinsel.’ There'

. was.no ‘debrivaﬁon of the- constitutional right 'to-c':'mneel‘11

The Defendants alSG cla:ms to be entltled fo relief based ona purpoﬁed woiatlon

' of 42 Pa CS. § 4549(5)(4) Again,. there was no actual. conﬂlct of mterest and s0 that '

- statutory provnsmn was not violated. Mdreover § 4549(c)(4) confers on. the

_ Commonwea!th no duty to afﬁrmat:vely mvesﬁgaie every. muttlple representahon based

on the.poss;blirtyof a conﬂict Qf mterest_ The onus-is placed on defensereognsei fo

to Any argument under, Aﬁide l, §.¢ of the Pennsywama Constitution also falls, as the rights protecied

under that provision are no broader-than those protected by the: Fiith Amendment Commonwealth v.
Arroyo, 555 Pa. 125, 134-135, 723 A 2d 162, 166-167 (1999).

" The right to cotinsel under Article |, § B also attaches at the formal initiation of adversarial judiclal -
proceedings, as the pravision is coterminous with the Sixth Amendment. Arroyo at 136 723 A2d at 167; 7

McCoy at 546—547 875 A.2d at 500.-
‘ 24
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make an 1ndependent professional ]udgment regardmg any conﬂict and the supemsmg

: ;udge then exercises dlscre’uon to ailow counsel to contlnue or to substltute counsel i

should be added thai § 4549(c) prowdes for no rellef m the form of dismissal or

dlquahficatlon of 1he Ofﬁoe of Aﬁomey General as the Defendams seek, It atlnws only _

for the substttutlon of counsel.

The“only-other potential source of authority refating to the refief sought byithe, _

_ Deféndants is the Pennsyl\fahia' Rules of Professional, C(.;induct,”spec;,iﬁcally 17 (retating

fo. current conﬂrcts of mterest generally) 1.8 (relatlng to specrﬁc conflicts_of interest),

1.6 (relatlng to dechnmg or termlnating representa’uon) 8.3. (rela‘ung to reporhng L

. prefessnonal m%sconduct) ‘and 8.4 (deﬁnmg profassmnai m[sconduc’{) However any

purported v;olatlon of those Rules is, at- best a basus Tor dlsclpl:nary pmceedlngs and‘

not a basm for rehef in this Court because {t]he rules ’rhat govem the ethlcal obllgatlons '

of the legal profession (presently, the Rules of Professnonal Conduct) do not constltute

‘_ substantive law.” Commonweaiﬂr V.- Chmrel’ 558 Pa. 478, 495 738 A2d- 406 415
(‘t 988) (crtatzons omlﬁed)

In short, apart from falling to ralse an actual conflict of interest of Wthh the

= Commonwealth shoulcl "have - baen aware the Defendants c;te no authonty for the

proposition that an alleged confiict of intérest on the part of counset at the time of a .

Grand Jury investigation warrants dismissal of charges, particularly Perjury. Effectively,

the Defendants’ argument amounts to a‘co'ntention that appean’ng before a Grand Jury

; lWlth conﬂlcted counsel allows a wnmess ‘to lie to the Grand Jury. No legal authurtty is

. c;ted for.such a proposmon because no such authonty exnsts

® ok w
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Defendant Schultz also comptain"s' of the pretrial publicity associated with' this

case but. does not requast a change of venue oF venire. Rather Defendant Schu}tz

'-requests reluef re1ating to the manner in which voir d;re wﬂl be conducted The -

N Commonweatth takes no posmon on that issue and leaves the conduct of vo:r d:re to the

dlscretlon of me Court.

WHEREFORE, -the Commonwealth respei:tfully requests that fhis. 1 Honiorable

Court enter an Order denysng the Defendants’ Omnibus Pretrial Motlons

Respectfully subﬁiﬁed;
LINDA L. KELLY
Aﬁorney‘General

By:;

BRUCER. BEEME_R
~' Chiefof Staff
Attorney No. 76148

By:

KWIES P BARKER
Chief. Deputy Attorney General .
Attorney No. 67315

OFFICE OF ATTORNEY GENERAL
Criminal Law Division
~ 16™ Floor-Strawbeiry Square
~ Harrisburg, PA 17120
{7T17) 787-3391
Date: November 14, 201 2
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vsmﬁcm‘taﬁ

-The facts recited In the foregning Commonwealth's- Answer to Defendarits’

zmder 18 Pa.C.8. § 4004(b).

OFFICE OF ATTORNEY GENERAL
Criminat Law Division

16™ Floor-Strawberry Square
Harrisburg, PA 17126

{717) 767-8346

Date: November 14, 2012

_Omnibus 'P?emal Motions are true and correct fo ihe best ni‘ . knowledge and befief.

This statement :s made with hwwieége that a false statement is nunishabie by iarw

SRUCE & BEEmMER
‘Chief of Staff ,
Attorney No. 76148

VAMES P: BARKER
Chief Deputy Attorney Gmeral
Attornoy No. 67315
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'CERTIFICATE OF SERVICE

1 hereby cerfify that | am this day servinﬁ one copy of the foregoing

below:

Commonwealth’s Answer to Defendants’ Motions for Severance of Counts and

~ Defendants with Memorandum of Law upon the persons)and in the manner indicated

Via U.S. First-Class Mal
Postage pre-paid:

Caroline Roberto, Esquire

Law & Finance Building
5%Foor - .
420 Fourth Avenue

Pittsburgh, PA 15219

(412) 381-4071 ,
(Counsel for Timothy M. Ourley)

. Carolyn C. Thompson, Esquire
.. Dauphin County Courtholuse

Court Administrator's Office:
101 Market Street, Suite 300
Harrisburg, PA 17101
(717) 780-6624 .
{District Court Admmisiratm)

OFFICE OF ATTORNEY GENERAL

Criminal Law Division ’

16™ Floor-Strawberry Square
Harrisburg, PA 17120 :
(717) 787-6346

Date: November 14, 2012

Thomas J. Farrell, Esqguire

Farrell & Rﬁfsfnger

436 7™ Avenue, Suite'200
Pittsburgh, PA 15218

{412) B94-1380°

(Counsel for Gary Gharlas Schu!tz)

. Chief Deputy Auomey General
Attorney-No. 67315 .
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_ COMMONWEALTH OF PENNSYLVANIA
THIRTIETH STATEWIDE INVESTIGATING GRAND JURY

IMN RE: NOTICE NO. 29

' TRANSCRIPT OF PROCEEDINGS
OF GRAND JURY

BEFORE: BARRY FEUDALE; SUPERVISING JUDGE
PATE: ~ JANUARY 12, 2011, 9:04 A.M.
PLACE: '~ STRAWBERRY SQUARE

VERIZON TOWER, ELGHTH FLOOR
WALRUT STREET

HARRISBURG, PA 17120 .

" COUNSEL PRESENT:

OFFICE OF THE ATTORNEY GENERAL

BY: JAMES BARKER, ESQUIRE
FRANK FINA, ESQUIRE
JONELLE ESHBACH, ESQUIRE
FOR - COMMONWEALTH

PENNSYLVANIA STATE UNIVERSITY
BY: CYNTHIA BALDWIN, ESQUIRE ..
' FOR - TIM CURLEY AND GARY SCHULTZ

SHANNON MANDERBACH
REPORTER-NOTARY PUBLIC

1 ARCHIVE REPORTING
& CAPTIONING SERVICE, INC. 71 2385022

2336 N, Second Street = Harisburg, PA 17110 X {717 2346150
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‘MR. BARKER: 3Judge, we're here on
Notice 29. We have some witnesses to be sworn,

Mr. Curley and Mr. Schultz.
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JUDGE FEUDALE: Represented by?
MS. BALDWIN: My hame is Cynthia
Baldwin, general counsel fér Pennsy?vania'state
university. - |
) JUDGE FEUDALE: Will you be providing
representation'Fér‘both of those identified —
witnesses? |
MS. BALDWIN? Gary is retired but was:
employed by the university and Tim is stil]l an
employee. | .
| JUDGE FEUDALE: Good morning. I'm
Barry FeudaIé. I'm a Senior Judge from
Nerthumberland Codnty. I've been assignad by
Chief Justice Ronald cCastille to supervise the
30th statewide Investigative Grgnd Jury which has
subpoenaed both of you to appear as witnesse§
before it. 7
"As witnesses before the Grand Jury,-.
1you're entitled to certain rights and subject to.
cértain duties which I am-ﬁow going to explain to
- you. A1l of these righfs and duties are equally
important and it's important that you fully
understand each of then. -
| First{,you Have the right to the

advice and assistance of a lawyer. This means you
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have the right to the services of a Tawyer with

whom you may consult conceruning all matters.

7pertaining to your appearance before the Grand

Jury.

You may confer with your lawyer at

any time before, during and after your testimony.

-You may consult with your Tawyer fhroughout your

entire contact with the Grand Jury. Your lawyer

may be present with you in the Grand Jury . room
during the time yéu're actially gestifying and you
may confer with her at that time.

-~ You also may af any time discuss your
testimdﬁy with_your Tawyer and éxcept for cause
shown before this Court, you may dﬁéc]ose yaour
testimony to whémevér you chbose, if you choose.

You also have the right to refuse to
answer any question penﬁfng a ruling by fhe court
directing you to respond if you honestiy believe
there are.proper Tegal gﬁounds fpr-yoﬁr refusal.
In particular, you have the right to refuse to
answer any guestion which you honestly Eeiieve‘may

tend to incriminate you.

should you refuse to answer any

- question, you may offer a reason for your refusal,

but you're not cbliged to do so. If you answer
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some guestions or hegin o answer any particular
question, that does noflnecessariiy mean you must
continue to answer your questions or even complete
the énswers you have started.

NOow, any answers yau‘give to any
question can and may be used against you either;
for the purpose of a Grand Jury Presentment, Grand
Jury Report or a Crimfna1 information.

In other words, if you're uncertain

~as to whether you may tawfully refuse to answer.

any question or if any other problem arises during
the course of your appearance befare the Grand
Jury, you may stop the questioning and appear

before me, either alone or in this case with yaur

. counsel, and T will rule on that matter whatever

it may be. Now, do you understand these rights?

MR. CURLEY: Yes. |

MR. SCHULTZ: Yes, sir.

"JUDGE FEUDALE: Next, a witness
before the Grand Jury has the duty to give full,
truthful, complete and honest answers tb'a11
qdestions asked except where the witness
appropriately refuses to answer on a propér Tegal
groqnd.:

I'm hereby dikecting'ﬁoth of you to
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observe and obey this duty. In this regard I must
caution you that if a witness answers

untruthfully, he may be subjected to prosecution

. for perjury which is punishable under'the Crimes

Code of Pennsylivania. It's a very'seriqus
offense. - It's a felony.

S0 I ask you, do you have any
questions regarding your riéhts énd oblfgétﬁons.
before this Grand Juﬁy? -

MR. CURLEY: No,.

MR. SCHULTZ: No..

. JUDGE FEUDALE: Noting no questions,

please raise your right hand. You doAso1emn1y

" swear or affirm that the testimony you will give

before the 30th Statéwidg Investigative Grand Jury:

in the matters being inquired into by it will be

.the truth, the whole truth and nothing but the

-truth., " If so, say I do.

MR. CURLEY: I do.

MR. SCHULTZ: T do.

JUDGE FEUDALE: Any motions?

MS. ESHBACH: We are requesting that
,both our agent as well as the State Trqopér be
permétted‘to-be present in the room.

JUDGE FEUDALE: That motion is
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granted.
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IN'THE COURT OF COMMON PLEAS OF DAUPHIN COUNTY,
PENNSYLVANIA
CRIMINAL DIVISION

IN RE: : SUPREME COURT PENNSYLVANIA

217 ML.D, MISC. DKT. 2010
THE THIRTY-THIRD STATEWIDE

INVESTIGATING GRAND JURY DAUPHIN CO. COMMON PLEAS
: No. CP-22-CR-5164-2011

IN THE COURT OF COMMON PLEAS OF DAUPHIN COUNTY,

PENNSYLVANIA
CRIMINAL DIVISION
COMMONWEALTH OF
PENNSYLVANIA, .
SUPREME COURT PENNSYLVANIA
217 M.D. MISC. DKT. 2010
V.

DAUPHIN CO. COMMON PLEAS

No. 1386-MD-2012
GARY C. SCHULTY,

Defendant.
REQUEST EXPEDITED REVIEW

I have carefully reviewed the facts and circumstances of Cynthia Baldwin’s relationship
with Gary Schuliz and Timothy Curley and have concluded, to a reasonable degree of
professional certainty, that Ms. Baldwin represented both Mr. Schultz and Mr. Curley before the
graad jury, that Mr. Schultz and Mr. Curley are now former clients of Ms, Bakdwin, and that Ms.
Baldwin violated the standard of care in her representation of Mr. Schultz and Mr. Curley,
compromising their rights to effective representation in so many respects that their entitlement to
relief seems compelling.

1 am a lawyer duly admitted to practice in the Supreme Court of the Commonwealth of

Pennsylvania, the Appellate Division, Second Department of the Supreme Court of New York,
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the Supreme Court of Connecticut, the United States Supreme Court, and numerous federal
circuit courts of appeal and district courts. Currently, I am the George W. and Sadella D.
Crawford Visiting Lecturer in Law at Yale Law School teaching legal ethics and professional
responsibility. I am also the Supervising Lawyer of the Fthics Bureau at Yale, a pro bono
endeavor to provide ethics advice, counseling and support to those who cannot afford such
services. I am a partner and former managing parter of Drinker Biddle & Reath LLP, a general
practice law firm of approximately 650 lawyers with a principal office in Philadelphia and
branch offices in New Jersey, New York, California, Delaware, the District of Columbia, Illinois
and Wisconsin.

Ihave regularly been consulted and testified about the ethics and professional
responsibility of lawyers in various proceedings in both state and federal courts throughout the
United States. Ihave spent my entire carcer as a tria} lawyer, first at Community Action for
Legal Services in New York City and, since 1972, at Drinker Biddle & Reath LLP. My
specialties are general commercial litigation and the representation of and consultation with
lawyers regarding their professional responsibilities.

1 was a lecturer on law at Harvard Law School, teaching legal ethics and professional
responsibility, from 2007 through 2010. T was the 1. Grant Irey, Jr. Adjunct Professor of Law at
the University of Pennsylvania Law School from 2000 through 2008, teaching the same topic. 1
have lectured on legal ethics at more than 35 law schools throughout the country, have been a
visiting professor at Cornell University Law School, and was the Robert Anderson Fellow at the
Yale Law Schoot in 1997,

[ have produced and participated in more than 200 continuing legal cducation seminars,

and I have written extensively in the field. Iram the author 6f Legal Tender: A Lawyer’s Guide
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to Professional Dilemmas (ABA 1993); co-author (with Professor Susan Martyn) of Traversing
the Ethical Minefield (Aspen 1st ed. 2004; 2nd ed. 2008), a casebook in professional
responsibility, Red Flags: Logal Ethics for Lawyers (ALI-ABA, 1st ed. 2005, 2nd ed. 2010,
Supplement 2009), and Your Lawyer, A User's Guide (LexisNexis 2006); co-author (with
Professors Susan Martyn and W. Bradley Wendel) of The Law Governing Lawyers: National
Rules, Standards, Statutes, and State Lawyer Codes (Aspen 2006-2007 ed., 2007-2008 ed., 2008-
2009 ed., 2009-2010 ed., 2010-2011 ed., 2011-2012 ed., 2012-2013 ed.); co-author {with
Professor Susan Martyn) of The Ethics of Representing Organizations: Legal Fictions for
Clients (Oxford University Press 2009); and author of almost 100 articles on legal ethics and
related topics and several book chapters. I am the editor and contributing author of Raise the
Bar: Real World Solutions for a Troubled Profession (2007) and Ethics Centennial (2009), both
published by the ABA.

I am a former member and Chair of the American Bar Association (“ABA™) Standing
Committee on Ethics and Professional Responsibility an& a former Chair of the ABA Section of
Litigation, the largest section of the ABA representing almost 60,000 trial lawyers. 1was an
advisor to the American Law Institute’s 12-year project, The Restatement of the Law Governing
Lawyers. Tam a Fellow of the American College of Trial Lawyers, and I was a member of
Ethics 2000, the ABA Commission established to review the Model Rules of Professional
Conduct, Currently, 1 am also a member of the Board of the Connecticut Bar Foundation.

My résumé is annexed hereto as Exhibit A.

Introduction
Ms. Baldwin’s violations are serious. Indeed, one could teach much of the required

coursc in professional responsibility based on what occurred in these representations,
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representations that went badly awry. If the rights of Mr. Schultz and Mr. Curley to effective
representation had not been violated, they would not be subject to the criminal charges they

presently face.

Cynthia Baldwin Was Lawyer for Mr, Schultz and Mr. Curley
For All Purposes Before the Grand Jury

The question of representation should not be an issue. Indeed, I have never seen the
question of clienthood chalienged by a lawyer on such an unambiguous record. First, Ms.
Baldwin enters the grand jury room on behalf of both individuals as a lawyer, a statutory right
that was only available to her if she were representing Mr, Schultz and Mr. Curley; in fact, as
counsel only to Penn State she would have been barred from such an appearance. See 42 Pa.
Cons. Stat. Ann. § 4549(c); Pa. R. Crim. P, 231. Second, Ms. Baldwin, by her answer to the
presiding judge, represented on the record that she was representing Mr. Schultz and Mr. Curley.
She had a chance to assert her present justification, see infia, that she was only representing them
as representatives of Penn State, an impermissible limitation but at least a waming; but Ms.
Baldwin stated nothing of the kind. Third, in the grand jury room, when Mr. Schultz and Mr,
Curley each testified that he was represented by Ms. Baldwin, she was silent. She failed to
correct what she would characterize as the misunderstanding of her role by Mr. Schuliz and M.
Curley because, according to Ms. Baldwin’s lawyer, it would have been inappropriate to
“disrupt” the proceedings to disabuse the putaiive clients of their mistake. In Ms, Baldwin’s
view it was apparently much more important to keep the testimony “flowing” (testimony that had
barely cormenced) than clarify whether she was fulfilling the witnesses’ constitutional right to
counsel. In my view, the record could not be clearer. Mr. Schultz and Mr. Curley were led to

- their respective criminal predicaments represented by Cynthia Baldwin,
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There Are No Second Class Clients

Ms. Baldwin's assertion that she was representing Mr. Schultz as a representative of her
real client, Penn State, not only advances a defense that finds no support in our ethical standards,
but also confirms her conflict of interest. The idea that a lawyer can represent the officers or
employees of an organizationa! client under some kind of a watered down, second-class version
of clienthood finds no support in the Pennsylvania Rules of Professional Conduct. See fi1 re
Fifth Pa. Statewide Investigating Grand Jury [No. 2], 50 Pa. D & C.3d 617, 622 (Dauphin Cnty.
Ct. Com. PL. 1987) (“Adequate representation of a client requires full representation, not such
representation as is convenient as it relates to another client with whom there is a conflict of
interest.””); ABA/BNA Lawyers’ Manual on Professional Conduct § 31:109 (“[Clourts do not
appear fo accept the notion of an ‘accommaodation client.’”); Lawrence J. Fox, Defending a

Deposition of Your Organizational Client’s Emplovee: An Fthical Minefield Evervone Ignores,

44 8, Tex. L. Rev, 185, 193 (2002) {noting that rules do not provide for “second-class quasi-

client status™). Those rules recognize one form of client, and that client is entitled to the benefit

of all the lawyer duties under the rules, as well as the same fiduciary duties lawyers owe every
client. So once Ms. Baldwin admits she represented Mr. Schultz in some capacity her conduct
must be judged by the same standards that apply to every lawyer for every client.
The Tie (Goes to the Client

Even if one were to view the record as raising some doubt about Ms. Baldwin’s lawyer
role, the result would be the same. The burden is always on the lawyer, not the putative client, to
clear up any misunderstandings. This principle is reflected in multiple ways. For example, if
Ms. Baldwin did not represent Mr. Schultz and Mr. Curley, then the only possible alternative is

that Mr. Schultz and Mr. Curley were unrepresented, triggering Rule 4.3 of the Pennsylvania
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Rules of Professional Conduct, the rule governing interactions with the unrepresented. That rule
provides two ethical requirements.

First, the lawyer is required, in the face of confusion, to clarify the lawyer’s role and
interest in the matter. See Pa Rules of Professional Conduct 4.3{c). But, as the record reads,
Ms. Baldwin did not tell Mr. Schultz or Mr, Curley, “I only represent Penn State; I don’t
represent you; if Penn State asks me to do so, I will blame you; even share your confidential
information with Penn State.” No, Ms. Baldwin allowed Mr. Schultz and Mr. Curley to tell the
Judge, the prosecutors and the grand jurors — with Ms. Baldwin silently sitting there — that Ms.
Baldwin was representing each of them.

Second, the lawyer dealing with an unrcpresented person must refrain from giving the
unrepresented person any advice, with but one exception: the advice to get a lawyer. See Pa.
Rules of Professional Conduct 4.3(b). Regrettably, as we shall see, Ms. Baldwin offered Messrs,
Schultz and Curley much advice, some of it dreadfully wrong, even violating the rules of
professional conduct in the process. So whatever Ms. Baldwin says now, her conduct
unequivocally demonstrated back then that she represented Mr. Schultz and Mr. Curley, facts
which are uncontradicted and, in my view, dispositive.

Moreover, the jurisprudence is clear. When the putative client has a reasonable basis for
concluding that the individual is a client, the lawyer has an absolute obligation to disabuse the
client of that notion, or be deemed the client’s lawyer. See Moen v. Thomas, 682 N.W .2d 738,
743 (N.D. 2004) (“An aitorney-client relationship ‘may arise when a putative client reasonably
belicves that a particular lawyer is representing him and the lawyer does not disabuse the
individual of this belief.’{] Furthermore, a lawyer who knows an individual believes an attorney-

client relationship exists, even if that belief is unreasonable, should disabuse the individual of
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that belief.”) (citations omitted); Lefta Assocs. v. Hurley, No. 1:09-cv-2487, 2012 WL 4484948,
at *19 (M.D, Pa. Sept. 27, 2012) (“It is the reasonableness of the client’s belief that the attorney
is providing legal services pursuant to an attorney-client relationship that controls the issue [of
whether an attorney-client relationship exists], not the attorney’s own belief.”); ABA/BNA
'Lawyers’ Manual on Professional Conduct § 31:101 (“The traditional definition is that a lawyer-

client relationship arises if someone seeks legal advice from a lawyer and the lawyer gives or

impliedly agrees to give it, or if a lawyer knows that someone reasonably believes himself to
be the lawyer’s client and the lawyer does not dispel that belief.”) (emphasis added). But
here we have a written record that demonstrates not only did that not oceur, but that, to the
contrary, Ms. Baldwin told the court she represented Mr. Schultz and Mr. Curley by word and
deed, letting the statements of Mr, Schultz and Mr. Curley that each was represented by her go
uncorrected as a court reporter recorded her silence in the official transcript.

Where Is the Retainer Letter?

From the beginning of these two representations Ms. Baldwin violated important ethical
obligations. First, our Pennsylvania Rules of Professional Conduct require that the lawyer
conununicate to a new chient, in writing, “the basis or rate of the [fawyet’s] fee . . . before or
within a reasonable time after commencing the representation.” Pa. Rules of Professional
Conduct 1.5(b}.

Second, Ms. Baldwin had particular responsibilities because she was compensated by
Penn State, not by Mr. Schultz and Mr. Curley. The Rules of Professional Conduct provide:

A lawyer shall not accept compensation for representing a client from one other

than the client unless:

(1) the client gives informed consent;

(2) there is no interference with the fawyer’s independence of professional
Jjudgment or with the client-lawyer relationship; and
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(3) information relating to representation of a client is protected as required by
Rule 1.6.

Pa. Rules of Professional Cogduct 1.8(f); see also id. cmt. {11] (“Because third-party payers
frequently have interests that differ from those of the client, . . . lawyers are prohibited from
accepting or continuing such representations unless the lawyer determines that there will be no
interference with the lawyer’s independent professional judgment and there is informed consent
from the client.”); id. emt. [12] (“Under Rule 1.7(a), a conflict of interest exists if there is
sighificant risk that the lawyer’s rcprcsentatibn of the client will be materially limited by the
lawyer’s own interest in the fee or arrangement ot by the lawyer’s responsibilities to the third
party payer (for example, where the third-party payer is a co-client).”); Piriilo v. Takiff, 341 A.2d |
896, 903-04 (Pa. 1975} (affirming disqualification of [awyer from representing policemen where E
fees were paid by Fraternal Order of Police, and where interests of Order conflicted with
interests of policemen},

Third, when representing multiple clients in the same matter, the lawyer must inform all
clients of the potentiat for conflicts of interest. See Pa. Rules of Professional Conduct 1.7(bj(4)
and cmt [18] (“When representation of multiple clients in a single matter is undertaken, the
information [the lawyer provides] must include the implications of the common representation,
including possible effects loyalty, confidentiality, and the attorney-client privilege and the
advantages and risks involved.”). Where, as here, a lawyer represents multiple potential
defendants whose interests may diverge, the conflict is clear. See Pirillo, 341 A2d at 906
(finding that lawyer could not represent multiple potential defendants in grand jury proceedings
where they might incriminate cach other); 42 Pa. Cons. Stat. Ana, § 4549(c)(4)‘(prohibiting ‘

lawyer from representing multiple witnesses in grand jury proceedings where conflict is likely).
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These rules are not technical requirements, the violation of which is of no material
moment. If Ms. Baldwin had sent retainer letters to Mr, Shultz and Mr. Curley and, in doing so,
addressed the issucs that she was required to consider, particulazly conflicts and confidentiality,
neither Mr. Schultz nor Mr. Curley would likely find themselves in the legal jeopardy they

currently face.

The Prosecutor’s Characterization of the Relationship Between Messrs. Schuitz and
Curley and Lawyer Cynthia Baldwin Is Frivoloas

One would think that the Commonwealth has no standing io even comment on the
lawyer-client relationship between Messrs. Schultz and Curley, on the one hand, and Cynthia
Baldwin on the other. It is the Commonwealth whase lawyers were fully aware of the conflicts
under which Ms. Baldwin was laboring at the time of the grand jury procceding, stood silent,
took full advantage of the conflicts, and never informed the court of the nature and extent of the
conflicts so that the court could fulfill its duty of assuring that the rights of Messrs. Schultz and
Curley to effective representation were not systematically violated in the extreme, In short, the
Commonwealth’srlawyers abdicated their responsibilities as ministers of justice and protestors of
the constituﬁonal rights of the accuseds and, therefore, should be disqualified from even
addréssing the questions of the role of counsel and the attorney-client privilege raised here.

But that standing question need not be reached since the Commonwealth’s presentation
on these issucs strays so far from what the law requires that it is not worthy of real consideration
here. Indeed, the construct the Commonwealth’s lawyers offer the court could be dismissed as
comedic if the implications of the Commonwealth’s poéition were not so catastrophic to the
rights of the individual clients of Ms. Baldwin. The Commonwealth actually asserts that because

Messts. Schultz and Curley were aware that Ms. Baldwin was general counsel for Penn State
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they should have understood that they were merely second-class clients and, as a result, are
entitled to no attorney-client privilege whatsoever.

As I have already noted, the Rules of Prefessional Conduct only contemplate one form of
clienthood. And that form is full compliance with the Rules of Professional Conduct relating to
conflicts of interest, confidentiality, competence, communication, client control and ali of the
other obligations the rules mandate for all clients. Therefore, once Cynthia Baldwin announced
o Messrs. Schultz and Curley, the court, the grand jury, as well as the Commonwealth’s lawyers,
that she represented both of them, she was required, in fact, to represent both of them to the full
extent required by her fiduciary duties, see Capital Care Corp. v. FHunt, 847 A2d 75, 84 (Pa.
Super. Ct. 2004), the Pennsylvania Rules of Professional Conduct, the Pennsylvania statutory
provisions governing the right to counsel before a grand jury, 42 Pa. Cons, Stat. Ann. § 4549(c),
and, not by the way, the United States Constitution. U.S, Const. amend. V, V1. Nor does the
Commonwealth suggest that Ms. Baldwin ever wamed Messrs. Schultz and Curley that her real
client was Penn State or that, when she told them she was representing them, her fingers were
crossed behind her back, and she never fully intended to fulfill that obligation, let alone warn
them that they would not receive the benefit of attorney-client privilege because of their second-
class status.

I do not believe for a moment that if such a warning were given it would be of any
significance. Lawyers are not allowed to take on representations that somehow do not include
the attorney-client privilege. Indeed, there is no protection, no protection whatsoever, applicable
to the lawyer-client relationship that is more important than the attomey-client privilege. See
Unjohn Co. v. United States, 449 1.5. 383, 389 (1981) (“explaining that purpose of privilege “is

to encourage full and frank communication between attomeys and their clients and thercby
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promote broader public interests in the observance of law and administration of justice”y; Gillard
v. AIG Ins. Co., 15 A3d 44, 47 and n.1 (Pa. 201 1) (highlighting purpose and importance of
privilege); Comﬁomeaith v. Maguigan, 511 A.24 1327, 1333 (Pa. 1986) (“The attorney-client
privilege is deeply rooted in our common law and can be traced to the reign of Elizabeth I, where
it was already unquestioned. It is the most revered of our common law privileges .. ..”)
(internal citation omitted). So for the Commonwealth to argue Ms, Baldwin represented Messrs.
Schultz and Curley, but that she did so, quite properly, without providing them with the benefit
of the attorney-client privilege, and that the lay clients should have divined that they were not
entitled to the attorney-client privilege from Ms. Baldwin’s exalted status as counsel at Penn
State, asserts a position that has no basis in any law or any support in the Pennsylvania Rules of
Professional Conduct.
In Joint Representations There Can Be No Waiver of the
Attorney-Client Privilege as to the Client That is
Asserting the Privilege Unless That Client Waives the Privilege

The law governing the attorney-client privilege in a joint representation is clear. Asto all
lawyer-client communications among the multiple clients and the lawyer, there can be no waiver
of the privilege unless each client has given his or her informed consent — a defined term' — to
waive the privilege. See i re Teleglobe Comme 'ns, Corp., 493 F.3d 345,363 (3d Cir. 2007)
(“[W]aiving the joint-client privilege requires the consent of all joint clients.”) {citing
Restatement (Third) of the Law Governing Lawyers § 75 (2)).2 To ‘have a different rule would

mean that there could never be a joint representation, no matter how otherwise conflict-free the

! ““Informed consent’ denotes the consent by a person to & proposed course of conduct after the lawyer has
cortutuanicated adequate information and explanation about the material risks of and reasonably available
altermatives to the proposed course of conduct,” Pa. Rules of Professional Conduct 1.0(e).

# “TA] client may unilaterally waive the privilege as io its own communications with a joint attoroey, so long as
those communications concern only the waiving client; it may not, however, unilaterally waive the privilege as fo
any of the other joint clients” communications or as to any of its communications that relate o other joint clients.”
In re Teleglobe, 493 F.3d at 363 (citing Restatement (Third) of the Law Governing Lawyers § 75(2) emt. e).
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joint representation might be. And that is because each client in the joint representation would
always be in jeopardy that that client might lose protection of the privilege involuntarily as the
co-client took advantage of an individual’s right to waive in order to gain some competitive
advantage, or in the case of criminal matters, leniency for cooperation. So, in order to waive the
privilege here, Ms, Baldwin would have been required to seck the informed consent of Messts,
Schultz and Curley before she could disclose any conversations she had with those two -
gentlemen while she was representing them. Yet the record I have reviewed demonstrates that
there never was so much as a telephone call or other communication to either Messrs, Schultz
and Curley or their new lawyers seeking such é, watver. Nor would there be any reason why
either of them would even nod at such an ili-advised waiver.

But we are told by the Commonvwealth the foregoing does not apply here because Messrs.
Schultz and Curley should have known that Penn State, as Cynthia Baldwin’s client, controlled
the privilege and could waive it at any timé, not only for Penn State but for Messrs, Schultz and
Curley. What an extraordinary, frivolous and dangerous assertion! What the Commonwealth is
telling the court is that, without warning or explanation, let alone informed consent, Messrs.
Schultz and Corley were supposed to understand that even though the clients, the court and the
grand jury were all told in no uncertain terms by Ms. Baldwin — on the record — that she was

representing these two, Ms. Baldwin was totally free to disclose any of the privileged

information of her two individual clients at any time and without warning if Penn State directed
her to do so. That tums the law of privilege literally upside-down, rendering it a false protection

and Jeaving the clients helpless before the power of the Commonwealth.
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Even if Ms. Baldwin Incorrectly Thought She |
Might Disclose Privileged Information, oLk
She Was Not Entitled to Decide That Question for Herself : }
Ms. Baldwin’s sins here are both manifold and manifest. Turning against one’s clients is |
the greatest betrayal a lawyer can commit. But that is what Ms. Baldwin did here, stripping the
clients of any opportunity to object to her misdeeds. Fither she was subpoenaed to the grand jury

or she voluntarily agreed to appear. Either way, she ran right through the red light by, in fact, |

testifying before the grand jury without notice to her former clients.

Why were they entitied to this notice? Because if Ms, Baldwin planmed to disclose one
iota of privileged information to the grand jury, her former clients were entitled to notice so that
they could take appropriate action to prevent that testimony from being elicited before her former
clients had a chance to argue before a court of law that Ms. Baldwin was violating the attorney-
client privilege in doing so.

No lawyer is permitted to disclose confidential information without the informed consent
of the client. No lawyer is permitted to testify to privileged information under subpoena without
either asserting the attorney-client privilege or giving the former client an opportunity to do so.
See In re Grand Jury Subpoena Duces Tecum, 391 F. Supp. 1029, 1033 (8.D.N.Y. 1975) (former
counsel that received grand jury subpoenas was obligated to assert attorney-client privilege with
respect to documents it “deemed arguably protected by the atiorney-client privilege”); Pa. Eth.
Op. 98-97 (advising that lawyer “should assert the attomey/client privilege and [the lawyer’s] .
ethical duty of confidentiality in every instance where it is plausible that such restrictions on |
disclosure apply” and that “[{]n cases of doubt, [the lawyer] should not attempt to unilaterally
_determine the privilege or ethical issues on [his] own but instead seek a determination by the

Court”). And the last thing a former lawyer may do is take the law into her own hands, decide
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that former clients were not entitled to the privilege, give them no opportunity to ebject, give the

courts 1o opportunity to adjudicate the question, and simply provide the privileged information 1
on her own motion.
There was a time when Ms. Baldwin was a judge who decided such questions. So

perhaps she forgot that in representing Messrs. Schultz end Curley she was now simply a lawyer

without the power to adjudicate the most sensitive questions of all relating to a client, to wit,
whether a lawyer can be forced to testify about lawyer-client communications undertaken in

confidence for the purpose of offering or receiving legal advice. But as a result of Ms.

Baldwin’s misconduct, Messrs. Schultz and Curley went six months without being aware of Ms.
Baldwin’s betrayal and only learned of her shocking abandonment of her former clients when the
new indictment was issued. Ms. Baldwin’s conduct in this regard cries out for relief.

H Was a Crime for Ms. Baldwin and the Commonwealth’s Lawyers to
© Decide the Crime-Fraud Exception S

Permit me again to address some first principles. If the attorney-client privilege is the
most sacred protection for the right of a client to consult a lawyer with confidence that the
client’s innermost secrets will not be disclosed by the Jawyer, then the crime fraud exception to
the privilege, which does permit inquiries into communications between lawyer and client, is one

that must be applied with great circumspection and care only after the client, represented by a

counsel, has had a full opportunity to assert that the crime fraud exception does not apply. This
doctrine is so carefully circumscribed that the courts are not even petmitted to look at the
challenged privileged communication unless those who assert the crime fraud exception should

independently establish, without reference to the challenged communications, that there is a good

reason to believe this exception is likely to be applicable in this situation. See United States v.

Zolin, 491 U.8, 554, 572 (1989) (“Before engaging in in camera review to determine the
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applicability of the crime-fraud exception, ‘the judge should require a showing of a factual basis
adequate to support a good faith belief by a reasonable person” that iz camera review of the
materials may reveal cvidence to establish the claim thaf the crime-fraud exception applies.”™)
(internal citation omitted).

The conduct of the Commonwealth and Ms. Baldwin with respect to this assault on the
attorney-client privilege of Messrs. Schultz and Curley makes a mockery of the foregoing.
Apparently, the Commonwealth decided the crime fraud exception should apply. Whata
surprise! Opponents of those asserting the privilege bandy about the applicability of the crime
fraud exception all the time when it is in their best interests to do so. If successful, they will
have invaded the sanctity of the lawyer-client relationship, and perhaps gained access to sotne
information damaging to their adversary.

Tt would appear that Ms, Baldwin instigated the crime fraud exception aflegation or, in
any event, went along with it, testifying to communications between Messrs. Schultz and Curley
and herself, without any notice to the clients, stripping the clients of any opportunity they would
have to demonstrate to the contrary that the crime fraud exception should not apply. Inmy
experience, this conduct on the part of former counsel is not only a blatant betrayal, but is
unprecedented in the annals of lawyer representation of clients.

Even if she were convinced that some court would decide that the crime fraud exception
should apply, Ms. Baldwin was not permitted to act on that conclusion. Rather, she had an
absolute obligation to notify the clients and give them every opportunity to convince the court
that both the Commonwealth and Ms. Baldwin were incortect and, in agy event, were not

entitled to make the decision sua sponte. See Edna Selan Epstein, The Attorney-Client Privitege

and the Work Product Doctrine 711 (5th ed. 2007) {noting that holder of privilege must be given
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an opportunity to rebut whether communications were “in furtherance of a contemplated crime
or fraud”™); ¢f Commw. v. Harris, 32 A.3d 243, 248-51 (Pa. 2011) (reaffirming right to
immediate appeal of orders overruling claims of privilege because of importance of privilege and
inability of later appeal to undo harm of disclosure).

Ms. Baldwin’s role in this is particularly suspect in my view because the only motivation
for her cooperating with the prosecution in this way, abandoning her clients so completely, is so
that she could be held harmless for her misconduct in telling the clients and the court that she
represented these two individuals when, in fact, she was not broviding them legal representation
at all. Indeed, nothing demonstrates more her conflicts of intérest than her conduct with respect
to the crime fraud exception.

Conclusion

The role of the lawyer is a sacred one. Its entire purpose is to provide clients with that
one true champion who will advocate for the client and remain loyal to the client throughout and
even long after the representation ends. Faced with the authority of the state to bring criminal
charges, all of these obligations become even more important and of constitutional dimensions.
As a result, when lawyers feign representation, but in fact abandon their clients and, worse yet,

become instrumentalitics of the state, aiding the prosecution of their clients, the entire system of
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justice is systematically destroyed. Yet that is precisely what happened here when Cynthia
Baldwin went from stating that she was representing Messrs, Schultz and Curley, to providing
them with no cffective representation whatsoever, to betraying them in her testimony before the

grand jury, This extraordinary set of circumstances cries out for relief.

i S

Lawrence J. Fox

New Haven, CT
January 15, 2013
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IN THE COURT OF COMMON PLEAS OF DAUPHIN COUNTY,
PENNSYLVANIA '
CRIMINAL DIVISION

COMMONWEALTH OF PENNSYLVANIA, ]
: No, CP-22-CB-b164-2011

v, :
: Charges: Perjury; Penalties for
GARY CHARLES SCHULTEZ, :  Failure to Report or to Refor
Defondant. '
AFFIDAVIT OF GARY €. SCHULTZ

1. I, Gary C, Sehultz, am the defendant in this case,

2.  In December 2010, Cynthiz A. Baldwin, General Coungel for the
Pennsylvania State University (*PSU") called me and informed me that she had been
contacted by the Office of the Penusylvania Attorney General ("OAG™ about a grand
jury subpoena for my testimony. At the time, I was retived from PSU, having retired in
June 2009, She asked if ! would muthorize her to acoept service of a subposna from
the OAL, and 1 agreed to so authorize her. '

3. The date for my grand Jury testimony was January 12, 2011, and Ms.

Baldwin suggested we meet before then,

4, Ms. Beldwin gever told me that an option might be submitting to an
interview rather than testifying before the gra;t&d}uxy

5. i met with Ms. Baldwin &t her oﬁce in Oid Main on January 5, 2011,

Only she and | were in attendance, Ms. Baldwin informed me that th!:: grand jury
invesﬁgaﬁm focused on Jerry Sandusky, not on mf: ot PSU, angd that [ was being
called purely as a witness. She tc;ld me‘ that this was the second or third grand jury to
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ook into Jerry Sandusky’s actions. She informed me that T would be asked about an
event that happened in the early 2000s, |

&. Ms. Baldwin told me that neither I nor PSU were under investigetion,
Ms, Baldwin told me that she had interviewed Tim Cutley and Joe Paterno, aod their

memories were consistent with mine, She explained that I was entitled to bave fegal

counsel in the grand Jury. She said that [ could consult with my attorney during the
testimony, but the attorney could not address the grand jury. She said that I could
have cutside counsel, if | wished, but at that point, seeing that all the stories were
consistent, she could represent me, Tim Curley and Joe Paterno as well, I responded
that I would not know who to call and that if Ms. Baldwin was fine with t, so was L.

7. Tiold her what I remembered and expressed fmstraﬁon over my lack of
memory. ! mg;ested that1 talk to Tim Curley, Joe Paternn or Graham Sp‘iﬁil;t‘%!‘ to
refresh my memory, but Ms. Beldwin told me that 1 should not talk to anyone about
t‘f:na. Shc said that any masonable PEIEOR wmzld undemmd my feilure 1o recall

8. I also told her that | might have had = file on Sandusky, that it might stilt
be in my former office, and that it nght help mfresh my memory. Ms. Baldwin told
me that she did not want me to lack £or or review any mtemﬂa

9, Ms, Baldwin also told me tha.t PSU andl wers not targeﬁs of the
investigation and that I would be tmateci as awm:esa Therc TEVET Was any
discuission of the Fifth ﬁmendmen’c ani]e:gc ot the mk of seif -incrimination.

10. Ibelisved that Me. Baldwin wag z‘iepresm&ng me duﬁng and in
connection with the gxand oy pmoeedmgs ami t.hat shc was looking out for my best
interests. Based on her representations, [ dxd 1ot believe 1 needed a aeparate lawyer,

11, When!arrived at the gran&jur?on Janua:y 12, 2&11 Ma, Baldwin
aommpnmﬂeﬁ me to the interview by proae::utors beiors 1 tastified. Prowﬁum were

2 .
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hostile and challenged my recollection of events, indicating that they had evidenice that |
Jerry Sandusly had anally reped the boy i the shower, During this time, I fully

believed that Attorney Baldwin was my attorney and representing my best interests,
After the interview, she did not advise me to exercise my Fifth Amendment right or to
retfain sepacate wunsal.

12. Ms. Baldwin first told me that I should retain separate counsel
approximately one week before charges were filed apgainst me.

13.  1declare under penaity ofpez;iutxy thatthefat{egoing is true and correct.

Executed on, October 25, 2010
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I. Subpoenas Issued for the Grand Jury Testimony of
Senior University Officials

On January 7, 2010, the Grand Jury issued a subpoena seeking production of all
the University employment and personnel records for Gerald A. Sandusky
(“Sandusky”)”” The Penn State employee handiing the subpoena consulted with a
lawyer at McQuaide Blasko, the State College law firm that served at the time as outside
legal counsel for Penn. State, about how to respond to the subpoena.®® This lawyer, who
had no grand jury experience, then spoke with colleague Wendell Courtney, although
this Jawyer told the Special Investigative Coumsel that they did not discuss any
potential reason for the subpoena or any prior incidents involving Sandusky.™ The
lawyer also did not discuss the nature of the investigation with anyone from the
Attormey General’s Office.3®

Through McQuaide Blasko, Penn State agreed with the Attorney General's Office
on a non-disclosure order concerning the subpoena’® At the time, Penn State staff

compiled a list of all persons who knew of the subpoena, which included Spanier,
Paterno and Curley®?

On September 16, 2010, a Patriot-News reporter contacted Spanier. The two
exchanged emails as to Spanier's knowledge of an investigation of Sandusky for
suspected criminal activity while he was a Penn State employee.

On December 22, 2010, the McQuaide Blasko lawyer called then-University
General Counsel Baldwin to inform her that a prosecutor from the Attorney General's
Office had called McQuaide Blasko to say thatthe Grand Jury would like to hear
testimony from “some very important people” at Penn State.3 The lawyer also
provided Baldwin with background information about the Janary 2010 subpoena®

On December 28, 2010, at ¢:30 a.m., Baldwin spoke with two prosecutors from
the Attorney Generat's office, who explained that the office would be issuing subpoenas
for Schultz, Paterno and Curley to appear before the Grand Jury.®* Baldwin explained
in an interview with the Special Investigative Counsel that she asked if the University
or its staff were targets of the investigation.® According to Baldwin, the prosecutors
said that they were looking at Sandusky, although Baldwin's notes of the conversation
do not reflect discussion of this issue.® Baldwin. did not seek the assistance of an

82
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IN THE COURT OF COMMON PLEAS OF DAUPHIN GQUNTY 3

PENNSYLVANIA
; CRIMINAL DIVISION

OMGNWEALTH OF PENNSYLVANIA,
E : No. CP-22-CR-5164-2011

v.
GARY CHARLES SCHULTZ,
Dafendant.

REPLY BY DEFENDANT GARY C, SCHUTLZ TQ
COMMONWEALTH’S ANSWER TO DEFENDANTS' OMNIBUS PRE-

TRIAL MOTION
AND NOW, comes the defondant, Gary Charles Schultz, by and
through his attorney, Thomas J. Farrell, Esquire, and mpemm files this
Reply to the Commonwoealth's Angwor to his Omunibus Pre-Trial Motions:
L The Commonwesnlth’s Concessions sre Sufficient to
Establish that the Defendants Were Deprived of

Any Proper Representation and Are Entitled o
Relief

The Commonweslth concedes many significant feetus! end legal’
- propositions, so much so that the concesgions themselves establish the
deprivation of counsel. Whether the Court accepls this — and we believs that
the more prudent course would be to allow the partiss to make a full ‘factual’

record — we start with those concessions, for they frame the issues before the

¢« Court and reﬂact the sericusness of the viclations heve.
First, the Gomaaweaith concedes “that atwmey Baldwin represented

b e —

the defendants” Commonwealth Answer at p.21. She represented as much to
i
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both the Court and the Commonwealth without ever adding the spurious
limitation she now advances. See id, at p. 5 §17; p. 7 186; p. 10, §13; p. 23.
The Commonwealth does noi contest the defendants’ assertions that hex
representation was full and personal and carried with it all the obligations to
effective assistance that the law requires and that she failed to advise Mr.
Schultz of any limitation or conflict in her representation. , Its
aclkmowledgement that‘ a conflicc would have precluded her joint
representation, see id. at p. 14, §17 (admitting that a conflict of interest
would violate a witness’ right to counsel) reflects a belisf thai her atiorney-
client relationship with Curley and Schultz ‘required. that she afford them
effective, conflict-free and full representation,

Second, the Commonwealth effectively admits that Ms. Baldwin did
| not consider herself Mr. Schultz or Mr. Curley’s counsel and did not represent
their personal interests in the Grand Jury:. In response to Defendants’
allegations to this effect, the Commonwealth states, “Neither admitted ﬁor
denied,” and “The Commonwealth does not have sufficient information to
. respond to this paragraph of the Motion.,” Commonwealth Answer at p.4,
116; p.11-12, 7924-27. Such a non-denial is equivalent to an admission,
because the Commonwealth does have sufficient information to respond: it
has ames.s to its cooperéting witnesa, Cynthxa Baldwiﬁ. See Cercone v.
- Cercone, 254 Pa. Super. 381, 388-289, 386 A2d1, 8 5 (1978)( A geneiral demai

or demand. for proof will be desmed an ad:mssmn. “merely avemng lack: of
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knowledge is ineffective when it affirmatively appears . . . defendant had
sufficient knowledge on which to base an admission or specific denial”);
Octcber 26, 2012, Presentment No. 29 at 20-32 (reciting Baldwin’s grand jury
testimony at length). As to the legal effect of this, the Commonwealth admits
that our statement that “where counsel fails to exercise any professional
judgment on the client’s behalf, it is as if the witness had no counsel, and no
specific showing of prejudice is required,” Schultz Omnibus Pretrial Motion at
" q 84, “ia an accurate statement of -!aw,” Commonwealth Answer at p-13, 734
Third, the Commonwealth does not take issue with the proposition
that the Investigating Grand Jury Act establishes a right to the same sort of
effective assistance of counsel as ‘does the Sixth Amendment under

Strickland v, Washington, 466 U.S. 688 (1984); and Commeonwealth v. Pierce,

575 Pa. 153, 527 A.2d 973 (1987). See Commonwealth Answer &t p. 12, 28

(accepting as an “acceurate statemeont of the Iaﬁ” Schulty’ allegation that he
had a statutory right to the assistance of counsel in tﬁe grand jury)

Fourth, the Commonwealth admits, albeit obliquely, that Deputy
Aﬁ:orney General Frauk Fina discussed something about a conflict issue,
whether characterized as potential or actual, with Ms. Baldwin on Jamuary
12, 2011. The Commonwealth does not deny Defendant Schultz’ allegation in
paragraph 18 of his Motion that Mr. Fina told numerous attorneys that “he
advised her that he belisved that she w.ras operating under a conflict of

interest.” The Commonwealth’s Answer at page 11, 18, and page 21 denies
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that the discussion involved mention of an actual conflict, but notably does
not deny Schultz' allegation that M. Fina described the confrontation with
Ms. Baldwin to numerous attorneys.

Conclusive proof that this discussion occurred Hes in the otherwise
incomprehensible sentence at page 23 of the Answer, “In this case, the
Commonwealth :Pmew that defense counsel was experienced [sic] and aware
of the possibility of a conflict.”! The Commonwealth could know of defense
counsel's - Ms. Baldwin's - subjective awareness only if its representative‘
diseussed it with her, as we allege Mr. Fina did. The disegreement between
our positions turns on whether the facts known to Fina and discussed with
Baldwin amounted to an actual or potential conflict, a disagreement that
must be resolved at a hearing.

Fifth, the Commonwealth admits that had an actuai conflict of interest
been apparent to the Commonwealth, it would have been obligated to move to
disqualify defense counsel. At paragraph 47 of his Motion, Schultz alleged, .
“Prosecutors m the grand jury proceeding have the obligation and
responsibility to raise the conflict of interest before the presiding judge to
prevent a violatior} of the witness' right to counsel.” The Commonwealth
.ad_mitted that this “paragraph is an accurate statement of the law”

-Commonwealth Answer at p.14, §47. See also id. at pp. 22-23. -

! To the contrary, Judge Freeh, a former FBI agent, federal prosecutor and foderal tral judge, cited
Ms. Baldwin’s lack of criminal defense or prosecution experlence as a handicap and faulted Ms. Baldwin, -
who bad no criminal defense or proseciution experience, for failing to engage “experienced criminal
counsel.” Frech Report a8 80, Criminal defense practice is @ specialty that holds complexities, savagery,
end perils that often escape even those jawyers, such as Mz, Baldwin, accomplished in other areas.
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Finally, the Commonwealth concedes away an essential element of its
perjury charges against Curley and Schultz, the intent to deceive. l
Defendants testified on January 12, 2011, approximately one month after the 5
Commonwealth had interviewed and submitted to the grand jury the i\
testimony of its principal witness against Curley and Schultz on the perjuxy ‘
charge, Michael McQueary. The QAG interviewed each before their
testimony, and Curley and Schultz gave statements £hat matched the grand
jury téstimony each provided later that day, the very testimony that is
charged as the alleged perjury.

Between the defendants’ January 12, 2011, testimony and the filing of

the Complaint on November 4, 2011, and the first Criminal Information on

dJanuary 19, 2012, nothing changed. The Commonwealth did not obtain any
new evidence against defendants, aside from the testimony of Johm |
McQueary corroborating some of his son’s tesﬁmony. Yet the Commonwealth
now says of the January 12 interviews, “Based on their interviews prior fo
testifying, it appeared that the Defendants intended to cooperate in the

investigation” Commonwealth Answer at 21. Further, “The information

available to the Commonweslth ‘also included the fact that the Deferndants
apparently intended to cooperate, as evidenced by their stolements. There woqld
be ne reason under these circumstances for the Commonwealth to jump to the
conclusion that an actual conflict of interest existed. The Commonwealth could
not knm;v that the Defend#ﬁts mteﬁda& to provide inaccurgte i;est'imony.” Id. at

23 (emphasis added). Substitute the substantially identical January 12
. N 5 .
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testimony for the January 12 statements, and we find the Commonwealth

conceding that the Defendants’ intent in providing their testimony was to be
cooperative and not to provide maceurate testimony.
We doubt that the Commonwealth intends to disavow its perjury charge,

though hope springs eternal. But the above demonstrates the contortions into

which the Commonwealth twists to aveid acknowledging that upon hearing the

defendants’ statements at the interviews preceding the substantially identical

- grand jury testimony, the OAG knew that defendants were likely to be

prosecutedl for perjury and that there was a conflict among all four of Ms.
Baldwin's cﬁents: Mr. Cu.rley, Mr. Schultz, Coach Paterno and PSU.

These concessions establish, at minimum, that the Commonwealth agrees

that the Defendants had the right to personal counssl before the grand jury; that

Baldwin did not consider herself to be their counsel and did not intend to protect

their personal interests, but represented otherwise to the Commonwealth, the

Supervising Judge and the Defendants; and that the Commonwealth accepts
that “where counsel fails to exercise any professional judgment on the client's
behalf, it is as if the witness had no counsel, and no specific showing of prejudice
is required” Schultz Motion at §34; Commonwealth Answer at p.13, Y34
Together, these concessions establish that Defendants were deprived of their
right to counsel. As we argued in our opening Brief at 15-16, the most modest
remedy that could be imposed is the suppression of defendants’ grand jﬁry

testimony.
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II. Most of The Commonwealth’s Answer ~ Its Double
Jeopardy Discussion and its Hyperbole about
Perjury - Miss the Issue before the Court.

A. The conflict issue is only one of several
deprivations of counsel.

The Commonwealth asserts that “The crux of Defendants’ Omnibus

Pretrial Motions is that the attorney who represented them during the Grand .
- Jury Investigation labered under a conflict of interest.” Answer atp. 17. To

the contrary, the conflict of interest is only ome of the insulis the right to
connsel suffered, and not the most serions. The worst was Attorney
Baldwin’s surreptitious intent to deprive the witnesses of any representation
at all, of any exercise of the independent and loyal professional judgment that
the Commonwealth accepts as central to counsel's role, see page 2, supra;
Holloway v. Arkansas, 435 U.5. 475, 490 (1978).

The Commonwealth completely ignores our primary argument that
Mr. Schultz had a statutery right to counsel and that Ms. Baldwin’s failure to :
act as his counsel, rather than as PSUs, constructively and completely
denied him the right to counsel. It also ignores our arguments at Point 1D,
of our opening Brief that Ms. Baldwin acted incompetently in failing to
investigate and to advise our c_lien’té preperly.? Instead, the‘ Commonwealth

again mischaracterizes our argument and knocks down the -

7 The Commonwealth's only comment on these arguments is the ohservation that the
- Supervising Judge “advised. Defendant Schultz of his constitutional right to remain silent
before the Grand Jury,” Anawer at p.13, §37. True, but thie highlights the harm Schultz
suffersd: he thought that he had counse! looking out for his interests who advised him to go
ahead and testify, Instead, his counsel had an agenda ghe hid from him (and from the
Supervising Judge) — represent only PS{s interests. .
T
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mischaracterization. “Effectively, the Defendants' argument amounts to a

contention that appearing before a Grand Jury with conflicted counsel allows

a witness to lie to- the Grand Jury” Answer at 25. Of course, we do not -
agree that Mr, Schultz lied to the Grand Jury, and even the Commonwealth
now seems to attribute any “inaceuracies” in the Grand Jury testimony to .
differences in recollection. Answer at p.7, §39; p.10, §17. More to the p&nt, |
however, the Commonwealth does not cite any authority for the .proposition

that the protections of due process and the right to éounsel evaporate when

the charge is perjury.

The Commonwealth also completely ignores our argumeni that Ms. i
Baldwin had a fatal and actual conflict in representing both PSU and the
individual witnesses.® The assertion that she could represent Schultz and
Curley in any but an individual capacity is frivolous, for the law is clear that
a corporate officer is individually culpsble for alleged criminal acts he i
undertakes as a corporate officer, 18 Pa.C.8.A. §307(e){1){(“A pexson is legally

~ accountable for any conduct he performs or causes to be pérformed in the
name of 2 corporation or an unincorporated a;saociation or in its behalf to the
same extent as if it were performed in his own name or behalf”) The law
| likewise is clear that such actions by high managerial agents like Messrs,

Curley and Schultz expose the entity to criminal prosecution. 18 Pa.C.S:A.

3 We join codefendant Curley's response in all respects, inclading his arpument about the conflict, |
As he states, the conflict between his story and M, Schuitz's Is ot Limited to their recollection shout the - 5
1998 incident, but also includes their conflicting recollection about MoQueary’s story. Mo doubt this P
conflict was actual end serlous; after all, one of the allegations of peury against Mr. Curley is that he
denied that the contact was sexual. See Commonwealth’s Response to Defendarits® Motion for a Bill of
Particulars, Bxhibit A (March 30, 2612), : ) ’

[ .
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§307(a)3). In sweh circumstances, it is routine and standard qperating
procedure for entity counsel to sar;ﬁﬁce the entity’s agents even to the point
of ecoercing them to waive their privileges against selfincrimination to
convince prosecutors of the entity's cooperativeness and to persuade the
government not to prosecute the entity, See generally Abbe David Lowell and
Christopher D. Man, Federolizing Corporate Interncl Investigations And The
Erosion Of Employees’ Fifth Amendment Rights, 40 Geo. L.J. Ann. Rev. Crinx.
Proe. iii (2011); David M. Zornow and Keith D, Krakaur, On The Brink Of A
Brave New World: The Death Of Privilege In Corporate Criminod
Investigations, 37 Am. Crim. L. Rev. 147 (2000). |

An example illustrates the conflict. According to the Attorney General,
at the same time she represented Mr. Schultz and Mr. Curley, Ms. Baldwin
was responding to a subpoena to PSU for documents. (There is no evidence
that Mr. Schultz, who was retired at the time, knew of the subpoena to PSU.
He di& not receive a litigation hold letter or any documeﬁtation asking him to
preserve or seek documents) PSU did not have any Fifth Amendment
privilege against incriminating itself by authenticating and producing
documents. In re Grand Jury, 836 F.24 150, 151 (3d er 1987). Mr. Schultz
as an mlelduaL did, United States v. Hubbell, 530 U 8. 27 (2(}00) Any
attorney representing bim would have advised him not to play any part in

producing documents ‘nor to make any statemants about his role in such

production because it could be used against him. In conilict and in
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recognition that PSU had ne Fifth Amendment privilege, counsel for PSU
would have tried to have all custodians seék and produce all documents to
convince the prosecutors of the entity’s good faith. In fact, since Ms, Baldwin
turned over the representation of PSU to competent ontside counsel, PSU has
cooperated with the mvesﬁéaﬁom produced mountaing and clouds of
documents and witnesses to testify about them, and avoided prosecution.

B. We Don’t Argue Double Jeopardy, But
Prosecutorial Misconduct,

We do not know where the Commonwealth gets thié idea or the related
ona that we seek the “exireme remedy of barring retrial,” Answer at 18.
There are mémy types of prosecutorial misconduct sther than double jeopardy
vialations — vouching, inflammatory arguments in closing, the failure to
disclose exculpatory evidence, étc. — and participating in the deprivation of
the right to counsel is one.

If the OAG was aware, contrary to the understandings Schultz and
Curley expressed in their grand jury testimony, see Schultz Omnibus Pretris:tl

Motion, Exhibit D p.3 (Schultz grand jury), and that Judge Feudale

expressed in his colloquy with the Deputy AG and the witnesses, see id. at
Exhibit .C, pp.8-9, that Ms. Baldwin represented only PSU and net the
witnesses, then the bAG committed serious misconduct. First, it violated
grand jury secrecy by allowing Ms. Baldwin into the grand jury. Ms. Baldwin

and the OAG later used the information she improperly - obtained by

attending the Defendants’ grand jury testimony to their prejudice in her own

10
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testimony, which led to the new Presentment No,29.

‘Second, if this is true, the OAQ deliberately invaded the defense camp
and intruded on the attorney-client relationship by encouraging the
defendants to confide in, seek advice from, and testdy in the grand jury
before someone they thought was their counsel, but the OAG knew was not.
See Commonwealth v. Scarfo, 416 Pa. Super. 329, 374-78, 611 A.2d 242, 264-
66 (1992); State v. Lenarz, 301 Comn. 417, 22 A.8d 536 (2011); United States
v. Voigt, 89 F.3d 1050, 1070-71 (3d Cir. 1996). 'i‘he OAG then compounded
that prejudice by using the information which that pseudo-atiorney obtained
to bring new charges against defendants, as expressed in Presentment No.

29.

III. Expert Testimony is Admissible.

In its response, the Commonwealth erroneously argues that expert
evidence about the deficient representation of My, Schultz at the Grand Jury
is inadmissible because the Court is the “expert on the law?” See

Commonwealth’'s Response, § 29. The Commonwealth's assertion is

meritless. Expert opinion regarding Ms. Baldwin's representation, conflicts,

and the standar& of practice for attorneys representing entities and their
emploﬁes .gnd grand ]ury witnesses should be permitted.

The Commonwealth's argument relies on inapposite case ]aw In
Waters v.-State Employees’ Retirement Board, 2008 Pa, Commw. LEXIS 33é,
955 A.2d 466, 471, n. 7 (2008), the Plaintiff offered expert testimony on

11
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statutory construction of the governing law. That is not the case here. In 41
Valley Associates v. Board of Supervisors of London Grove Twp., 882 A.2d b,
14, n. 12 (Pa. Commw. 2004), the issue for the court was “compatibility with
the Township's comprehensive plan and applicable zoning regulations,”
'which the Commonwealth court held was a question of law. In d!lcu;, tha
Court concluded that “in g’enerai; expert opinion on a question of law is
inadmissible.” J[Id. Similarly, In Bessemer Stores, Inc. v. Reed Show
Stenhouse, Inc., 344 Pa. Super, 218, 223, 496 A.2d 762, 765 (1985), the issne
was whether the appellee’s admission in its original answer ghould bave been
admitted inte evidence as admisgions of fact or conclusions of law. The court
did not mention or even reference expert testimony.
In contrast, expert ’cest;lmcny is réadily #dmitted in legal malpractice ‘
cases regardless of whether a jury or judge sits as tht;z fact findex, becauss, as ‘

in other professional malpractice cases, experts establish and explain the

profeasional standard of care. In Leniino v. Fringe Employee.Plans, Ine., 611
F.2d 474, 480-81 (3d Cir. 1979), for example, the Third Circuit, applying
Pennsylvania law, was presented with the issue of whether a Jogal
malpractice expert was peeded Wheﬁ a judge' wits as fact finder, since on some
level a judge “may be more familiar with the relevant standard of care and is '
more likely to be competent to evaluate defendant’s conduct in light of that

standard.” The Court held that an expert was required, even in a legal

malpractice bench trial. “JAJlthough the judge may be competent to evaluate

12
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defendant’s conduet in light of the relevant standsrd of care, the actual
standard of care itself is a question of fact that ia best left to the presentation
of evidence with the opportunity for cross-examination ami' yebuiial”
Lentino, 611 ¥.24 at 481 (citations omitted). The Court coneluded that “a
- subjective standard, which would allow the trial judge to use his own
knowledge if he were familiar with the appropriate standard of conduct,
would effectively change a question of fact-Binding into one of discretion and
require appellate courts the unwanted task of evelusting the trial judge’s
personal knowledge” Jd. This is alsc true in “bench trials of legal
b malpractice claims except where the matter under investigation is so simple,
and the lack of skill so obvious, as to be within the range of erdi:dary
experiencs and comprehension of even non-professional persons.” Lentino,
611 F.2d at 480, The Superior Court has followed Lentino’s rule. See Storm
v. Golden, 371 Pa, Super. 868, 878 & n.3, 538 A.2d 61, 64-65 & n.3 (Pa.
Super. 1988) (egal expert veeded in all but the simplest legal malpractice
cass); Britton v. Considine, 2005 Phile. Ct. Com. PL LEXIS 82 {(January 13,
2006)(summary - judgment against plaintidf and legal malpractice case
dismissed for failure to offer expert festimony), offd without opinion, 894
A 2d 818 (Pa. Super. Ct. 2005).

The need for expert téstimcny is especially acute “where the legal

malpractice claim raises the issue of a conflict of interest” Destefono &

Associades, Inc. v, Cohen, 2002 Phila. Ct. Com. PL LEXIS 54, at * 11, n. 4
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(citing Beech. Tree Run, Inc. v. Kates, 2000 U.S. Dist. LEXIS 12805 ®D. Pa.
Sept. 7, 2000} (holding that an alleged legal malpractice claim based on a
conflict of interest requires expert testimony)). In Beech Tree, the court
refused to “conclude that an alleged conflict of interest is such a simple

matter than no expert testimony would be required to prove it's [sic] illegal

existence.” Beech Tree Run, 2000 U.S. Dist. LEXIS 12805, at *22-28.

Here, the legal issues alleged in Defendant’s Omnibus Motion, ,
including the conflict of interest allegations, are complex and involve a |
specialized area of legal practice, the representation of grand jury witne;sses,
unfamiliar to most practitioners. Further, as one of our experts, Profeasor

Fox, has written, representation of organizational employees by the

organization’s counsel, even outside the uniquely dangerous context of
criminal gr.:and jury representation, is "an ethical minefield everyone
ignores.” Lawrence Jd, Fox, Defending a Deposition of Your Organizational
Client’s Er;tplayee: An Ethical Minefield Eueryorge Ignoreé, 44 8. Tex. L. Rev.
185 (2002). | Testimony from étl;omeys who_have special and recognized
expertise through practieal experience and scholm;ship in these areas will ba
| - helpful fo establish and explain the standard of care. As Ms. Baldwin's
performance itself demonstrates, these standards are not commonly known
among laypersons or most lawyers, and expert testimony will certainly assist

this Court in making an informed decision.
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IV. The Motion Should be Heard By the Trial Judge,
Not the Grand Jury Judge, Because it is not within
the Scope of the Supreme Court’s Order; the
Supervising Judge No longer Has Authority over 3.
the Issue and the Supervising Judge is a Potential :
Witness on this Motion.

The Commonwealth argues that this Motion should be heard by the i
84 Grand Jury Supervising Judge. Answer at 16. The Commonwealth does |
not assert that hearings on this motion should be secret and has not moved to ]
seal any of the pleadings velating to this motion.
For its jurisdictional argument, the Commonwesalth relies entively an
the Supreme Court's order at 217 ML.D. 2610 -(December 27, 2010) appointing
Judge Feudale as the Supervising Judge of the 33% Grand Jury. After
reciting its reliance on the Investigating Grand Jury Act, that Order reads in
.pertinent part, “All ailnp!ications and motions relating to the work of the
Thirty -Third Statewide Investigating Grand Jury -- including motions for
disclosu:e-cf grand jury transeripts and evidence -- shall be presented to said
Supervising Judge ” Id. .The Order did not purport to expand the
Supervising Judge’s authority beyond the statute.
The admission of evidencs at Mr. Schult’ trial does not fall within the
7 scépe of the Order. It is not part of the grand jury’s work. That work, so far
as it relates to the cherges in the January 19, 2012, Information, ended with
the issuaﬁce of a Presentment which was incorporated into a Complaint.
_ MareOVer, at issue in this Motion is not (‘:Gnduct before the 33d Grand
Jury, -but the 30‘zh Ms, Baldwin represented Mr. Schultz during his

ST
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testimony before the 30t Statewide Investigating Grand Jury, see
Presentment at 12; Information, Count 1 (both alleging perjury before 30%
Statewide Grand Jury). The Supervising Judge’s authority over that Grand
Jury stemmed from the Supreme Court’s November 6, 2008, Order at 190
MM 2008, and that Order, and the grand jury it authorized, has expired, and
with it, the authority of the supervising judge. See Judge David N. Savitt &
Brian P. Gottlieh, Pennsylvania Grand Jury Praciice § 41.08 (1983)(when
grand jury's term expires, so too does supervising judge’s authority to
mainiain secrecy and control disclosures).
The Investigating Grand Jury Act confers op Supervising Judges
. responsibility for maintaining the secrecy of grand jury proceedings and
controlling disclosure. See 42 Pa.C.S.A. §§ 4544(b), 4549-4652 (describing
powers of grand jury supervising judge); In re Dauphin County Fourth
Invesugatmg Grand Jury; Report of Special Prosecutor Blakey, 610 Pa. 294,
318 19 A.3d 491, 503-04 (2011){describing role of grand jury supervising
judge); Camiolo v. State Farm Fire & Cus. Co., 334 F.8d 845, 351 n.4 (3d Cir.
2003) (same). The December 27, 2010 Order relies upon that authority
without expanding it. Besides maintaining secrecy and controlling
disclosures, the Supervising Judge's responsibilities i)arallel the investigative
wOrk. of the grand jury and do not include the adjudication of substantive

clamm, such as suppression motmns See Vowenet Gommumcatlons, Ine. v

Pappert, 2004 U.S. Dist. LEXIS 15283, Civil Action No. 04~1318 (E.D. Pa.-
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Aug. 5, 2004)(Younger abstention inappropriate because supervising judge
did not have authority to adjudicate clzim that Attorney General and law
;anforcement officers illegally seized plaintiffs’ computer equipment).

Finally, Judge Feudale is a potential defense witness on this motion to
rebut the testimony of Cynthia Baidwin. Ms. Baldwin publicly maintained
that when she appeared with Messrs, Curley and Schultz, she had an off-the-
record conversation with Judge Feudale in which she informed him that she
represented only Penn Sfat‘e and not the witnesses as individuals and
obtained from him special permission to sit through the testimony. See Sara
Genim, Special Report: Penn State Counsel Cynthia Baldwin’s Role before
Grand Jury Could Affect Tim Curley and Gary Schuliz’s Perjury Case,
Experts Say, Patriot News, February 2, 2012 (Exhibit D to Schultz Omnibus
Pre-Trial Motion}%; Ben Present, Questions Surround Penn State GC's Role
Before Grand Jury, The Legal Intelligencer, February 16, 2012 (attached as
Hxhibit A to this Reply).5 Should Ms, Baldwin repeat this dubious story,

Judge Feudale would refute it.

4 “Davis [Penn State conneel] agreed ‘i is unusual for a lawyer to be present ata
grand jury But, he said: ‘At a state grand jury in Pennsylvania, it is up te the discretion of
the judge to permit a lawyer to be present, The judge asked Cynthia, “Who are you ’
representing? She sald the university. And he said, ‘You may listen if you wish. She said,
“Thank you.'” )
= “Lanny Daviz, who also represents Penn State and whe Beldiwin has authorized
to speak on her behalf . .. told the Patriot-News and The Legal that, when Baldwin told
supervising fudge Barry Feudale and representatives from the Oifice of the Attorney (eneral
in Feudale’s chambere that she represanted thé university, nobody ohjected to her listening
to the administrators’ testimony. Then, Davis told The Legal, when the adninistrators
tostified that Baldwin was their attorney, sho 4id not think it was “appropriate” to interrupt
the proceedings and clarify. Tt struck her dg they are confused and it struck her aa not
sppropriate to interrupt,’ Davis said in an interview. That's the judgment she made, and it
was a good-faith judgment not to interrapt the proceeding™ (emphasis added).
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V.  The Court Should Hold An Evidentiary Hearing.

Our Motion, whick is amply supported by a client affidavit and
evidentiary materials, and the Commonwealth’s Answer raise numerous
faétual disputes. We requested an evidentiary hearing in our Motion at p.19,

and the Commonwealth has not opposed it.

Respectfully submitted,

By: %W( {0 ,/T;#M CS)

Thomas J. Farrell, Esquire
Farrell & Reisinger, LLC
Attorney for Gary C. Schultz
PA1D. No. 48978

200 Koppers Building

436 Seventh Avenua
Pittsburgh, PA 15219-1827
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IN THE COURT OF COMMON PLEAS OF DAUPHIN COUNTY,

PENNSYLVANIA
CRIMINAL DIVISION

COMMONWEALTH OF PENNSYLVANIA,

No. CP-22-CR-5164-2011

GARY CHARLES SCHULTZ,

Peafendant,

CRRTIFICATE OF SERVICE

I hereby cortify that s true and correct copy of the within Reply, was
L
emailed and mailed, First Class Mail, postage pre-paid, thisi_"’_"afﬂy of

Janunry, 2013, to the following:

Bruce Beomer

Deputy Attorney General
Office of the Attormey General
Strewberry Square
Harrisburg, PA 17120
{(bbeemer@atiomeygeneral.gov)

Crroline M. Roberto, Bsquire

Attorney for Defendant, Timothy Mark Curley
Pa, LD, No. 41824

429 4th Avenue, Suite 500

Pittshurgh, PA 15219

(412) 891.4071

Wi, G Frvwnet )

Thomas J. Farrell, Esguire )
Attorney for Defendant, Gary C. Schuitz

15

EXHIBIT H-19




Distribution: :

The Honorable Judge Todd A. Hoover, President Judge, Court of Common
Pleas

Dzuphin County Courthouse, 101 Market Street, Harrisburg, DA
17101

Bruce R. Beemer, Chief of Staff, Office of Attorney General
Criminal Law Division, 16t Floor-Strawberry Square, Harrisburg, PA
17120 :

- Caroline M. Roberts, Esquire
_ Law & Finance Building, 5t Floor, 429 Fourth Avenue, Pittsburgh, PA
15219

Thomas J, Farrell, BEsquire
Farrell & Reisinger, 436 Seventh Avenue, Suite 200, Pittsburgh, PA
15213 '

Brian Perry, Esquire
2411 N. Front St., Harrisburg, PA 17110

George H. Matangos, Esquire
P.0O BOX 222, 831 Market, Street, Leymonye, PA 17403-0222

Timothy K. Lewis, Esquire
Schnader Harrison Segal & Lewis LLP, 1600 Market Street Suite
8600, Philadelphia, PA 19108

Flizabeth A. Ainglie, Esquire

Schnader Harrison Segal & Lewis LLP, 1600 Market Street, Suite
3600, Philadelphia, PA 19103
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Queétions Surround Penn State GC's Roie Before Grand
Jury

Ben Present

The Legal Intelligencer

02-16-2012

Following the news that Ponn State University cenarat counsel Cynthia Baldwin was aflowed into the grand jury proceedings

of two former university administrators, whom she now claims she was not Individually representng, several ariminal
defense attameys posed the same question: how? ’

The answer to that queston, along with what it means for the upesming trials of former athlatic director Tim Curleyand
former vice president of business and finance Gary Schuliz, varied among legal cbseners, Both Schultz and Cudey face
charges of failure to report sexabus e and perjury, stemming from siatements they made to grand jurors last year. According
to their testmonyto the grand jury, both Curley and Schultzthought Baldwin was their attornsy at the hearings.

Baldwin has labeled the whole thing a misunderstanding, the Harriaburg Patriot-News first reported. Baldwin’s take on how
everything unfolded came from Washington afterney Lanny Davis, wha also represents Penn State and who Baldwin has
authorized to spaak on her behalf, Davis told the Patriot-News and The Legal fhat, when Baldwin told supendsing judge Bamy :
Feudale and representatives from the Office ofthe Allamey General in Feudale’s chambers that she represented the S
univerafy, nobody objacted to her listening to the administrators’ testimony. i

‘Then, Davis told The Legat, when the administrators testified that Baldwin was - | Retated Articles:
thelr attomey, she did not fhink itwas “appropriete” to Interrupt the prococedings and|
dlarify. " = Penn State Disdloses

. Sendusky Scandal-Relgled
“It struck her as fhey are confused and itstruck her as not appropriate to inferrupt® | Legal Feas
Davis 52id in an interdew, “That's the judgment she made, and itwas 2 gogd-faith . =5
judgmentnotto interrupt the proceeding. Coungel for University

: Officiale? .
Following the news, some sources inteniewed by The Legal said the siate’s grand| . Wﬁwﬁ
jurylaw on rights of counsel is clear. Represent a witness, or wait outslde, ciminal _ ,&gﬂﬂa_gm._kﬁy_m

. defense lawyers sald the law provides. Sources questioned whether Baldwin's . Mﬂ State's (belated) |

appearance was an indlcator of Penn State's influence over a massive sex-abuse B ———
scandel that, as prosecutors aliege, both Schultzand Curley could have stopped
but did not. - : ‘

Phlladelphia defense attamey Richard Q. Hark said ltwas "generally indicatie of the pewer and sway® Penn State had over.
the proceedinge. )

A cotollarywould-be aftawing an attomey for the Caiholic Church to be present atgrand jury proceedings againstcenain
high-eval priests that are the targets of, and testifving before, the grand fury and then being able to report back to the church,”

Hark gaid. : ‘
EXHIBITA
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But If Penn Stats ever wielded confrol over its exposure, that has since unraveled. The seandal, which hitfirestorm status
after the state charged former asslstant coach Jerry Sanduskywith 40 counts of sex abuse, has since lad 1o the ouster of
former President Graham Spanler, as well as the university's most severad figurs, former head foofball coach Joe Paterna.
Paterno dled (ast month.

Asked to respond o the questions ralsed by The Legal's scurces regarding Baldwin's presence in the grand juryroom,
Davis said Baldwin would have been second-guessed had she inferrupted to clarify hier role or had she remained silent, as
he sald she did,

"if you're asking me to respond to some expert quameling with Cynthia Baldwin being in the room, fell them fo take thedr case
to the judge,” Davis sald in an intendew.

When contacted by The Legal, Feudale, the supendsing judge, dedlined ta comment on his impression of Baldwin's role or
how she gained access to the proceedings.

“The primary responsibilityof the grand juryjudge is o ensure secrecy,” Feudsle fold The Legal when asked aboutthe
apparent misunderstahding.

Sa why was Baldwin, an attomey representing Penn State—an interested third pazty—aliowéd inside?
"t don't give intendews regarding grand jury proceedings,” he then said.
in two davelopments this week, Schultzand Curley filed motions asklng the state to drop the charges againstthem. Cutiey,

_through his attomey, Caroline Robertu argued In & mofion to quash tiled Monday that the story ofkey withess Mike McQueary
could not be corroborated without the testimeny of Paterno. BE

Schultz followed svuit Tuesday, petitionlng for a writ of habeas corpus on grounds that prosecttors cannot corroborate
McQueary's testimony. Schuitz also argued that staiements he made to the grand jury about his understanding ofthe story
McQueary bold him—hat MeQueary's account was “not that serious® and did not ameuntto a crime—were patently
ambiguous and warranfed a dismissal ofthe perfury charge. Schultz, firough his aflorney Tom Farrell, further argued that

_ his statements fo fhe grand jury could not amount tn perdury because they were his apinions, or “unschooled contiusions of
law,” rather than a false asserlion of fact.

He filed a separate motion t join Curiey's motlon 1o dlsmies both charges,

McQueary has tesffied, both before the grand jury and in open court, that he saw Sandusky sexually assault @ boyin a Penn
State locker room in 2002. He reported the Incident to Paterne, who told McQueary to report what he'd seen fo Schultzand
Curiey. _

Foliowing dlscrepancles between McQueary's testimony and that of the two administrators, the state brought charges
against Schultzand Curiey.

Paterne testified before the grand jury but was not charged with anywrongdoing. According to the Patrot-News, Baldwin was
not present for those proceedings, ’ Con
Other legal cbservers said that no judge would have allowed Batdwin Info the proceedings If it was clear she did not Pl
represent elther ofthe men personally. Prosecutors, had theyknown ghe was there as a representafive of Penn State, would ‘
have objected, observers said, :

And, according to Davis, the prosecutors were aware Baldwin was Penn Siate’s lawyer and did notoblect.

Nils Frederiksen, spokesman for the state Affiomey General’s Office, sald that state faw prohiblted him from commanting on
the mafter, '

“Officially. the only thing wa can sayis we are prohibited by iaw from discussing grand j ]ury maﬁers. Frederiks en sald. :
Other sotrces offered theories on tha exchange between Baldwln and the tribunal. ' .

“The judge interpreted itio belleve that she represented [Schultzand Curiey] as agents of ihe uniuersiiy sald Dennls Cegan,
a Philadelphia criminal defense aftomey.

It Davis has it correct—"'m basing my comments on what I'm told byCynti'éa Baldwin,” he said—atiomeys inteniewed by
The Legal were split on what Baldwin's role in the grand juryrosm in January 2011 would mean for the triats of Schulizand
Curiey,

e law.comisarporatecounselPubArticle Friandly CG. [op Pid=1202542420106F . ' EXH‘ B IT A ) _ atd
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Some ariminal defense attomeys sald the biggest impactwould be felt by Baldwin who, according to the Patriot-News, did
ot bring up the subject of representation with the administrators at the grand jury hearing. According to Davis, Baldwin did
tell both men they could gef their cwn attarney after she received their grand jury subpoenas in December 2010,

According to Davs, representatives rom the Attamey Ganeral's Office calied Baldwin o let her know that Schuliz, Curley, and :
Paterno were ail going to be sened subpoenas. ?

"*As a courtesy,” Davis gald in an intenview, Baldwin ofiered to give the-men their subpoenas rather than letling them go
through the, as he putlf, the "raumaetic and embarrassing experience” of being served.

‘It dees notmake ihe unhversily counset their lawyer,” Davis said of the esurtesy.

The Patriot-News quoted Davs as saying that, aft thatpoink, Baldwin felt she had fulfilled “what she believed her obligation
Is.” .

But Philadelphia criminal defens e attomey Michael J. Engle said the iinpact of her presence could run deeper. In fact, the
defendants could have a “viable motion” to dismiss the perury charges, Engle satd, because they directy stemmed from
their comments to grand jurors,

““li creates a taint o the grand jury procass and the reportand charges that flow fom that presentment,” Engle sald.

According to Engle, the immediate past president of the Pennsylvania Assodation of Criminal Defense Lawyers, the

provass bywhich Pennsylvanla attorneys are alfowed access to grand Jury proceedings s always the same. lf goes like this:

An attomey clartfies representzdion to his or her cllentand o the state prosecutors before the praceedings. Then, the role of ;
eounsel is clarified on the record in front ofthe supendsing grand jury]udge befora witnesses testify, Then itls clarified a _ i
third ime before arand Jurors and stafe prosecutors.

“Itis atways the same,” Engle said. "There is a standard protoco! thay ask fhese people about identfiing counsel.”

Asked ifthe judge would have setaside state grand jurylaws in allowing Baldwin inside, Engle sald: “Anything s possible. .
.ljust can'timagine a supendsing grand jury judge allowing that fo happen. If that heppened, itwas a gross miscariage of
justice,” he sald. "1 find It hard {0 believe that representatives from the Offica of the Aftorney General and the supensing
grand Jury judge would ignore the Grand Jury Act and allow an attomeywho does notrepresernt 2 witness in the grand jury
room,”

Pennsylvania grand jury iaw states that “a witness subpoenaed b appear and festfy before an investigating grand jury, . .
shall be entiled t the assistancs of counsel, induding asskstance during such ime as the withess is questioned Inthe
presence ofthe Investigating grand jury.” The law does not, however, extend similar rights to an attomeyfor an Interested

third party,

One pm\nsion in the law-—42 C.S, Scofion 4945(c){4)—stipulates that attomeys should not representmuﬁtple dients before
g grand jury if representing ons dient means harming another.

Butin a praceeding where Baldwin clalmed io have represented a parfy that should have never had counsel In the room,
how do you address that conflict?

“There is clearya risk of conflict betfween [Schultzand (;urieys] interests and Penn State's interests,” sald Widener Law
profassorJules Epstain,

Was Penn State tachnicallya party? Epstein could not say. On whether there was & conflict, atthat polnt, between Schultz
and Cuney, Epsteln said maybe not.

- ltis not completely clear whether Schultzand Curisywers targets of the grand lury eading into the procesdinga, although
sources have told The Legal they were not, According to Epsteln, that would hvave changed things.

in fact, Epsfain sald, “itwould seem incumbent on prosecutors” ko raise a contlict of interest If hey had aclualiy targuied the
iwo adminlstrators. ]

Aspokesperson for Farrell and Roberto, Schultzand Curley's attorneys, respectively, declined to comment on Baldwin's role 5:
in the grand juryrgom and the effect twould have on the adminisirators' triels. EXHIB l T A . :
| a4 |
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Baldwin weutd not comment on the record for The Legal. -

Copyright 2013. ALM Media Properties, LLC. All rights reserved.
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97 Hawai'i 512 The trial court abuses its discretion when it

Supreme Court of Hawait. cleatly exceeds the boumnds of reason or i
B . disregards rules or principles of law or practice ;
STATE of Hawai'i, Plaintiff-Appellant, to the substantial detriment of a party litipant, :
V.
Richard Sung Hong WONG, Mari Stone Wong, 3 Cases that cite this headnote

and Jeffrey R, Stone, Defendants-Appellees.

State of Hawaifi, Plaintiff-Appellant,

V.
Henry Haalilio Peters and Jeffrey R. Stone,
Defendants-Appellees. Pl Criminal Law
¢=Burden of Showing Ertor

Nos. 22671, 23151. | Feb. 22, 2002.
The burden of establishing abuse of discretion
by the trial court is on the appeliant, and a strong

Defendants were charged with theft, commercial bribery, showing is required to establish it.

perjury, hindering prosecution, and criminal conspiracy.
The First Circnif Court, Michael R. Town, 1, dismissed.
State appealed. The Supreme Court held that: (1)
prosccutor  engaged in  misconduct by prescmting
testimony of defendant’s fax attorsey fo the grand jury
without first seeking judicial review on attomey-client
privilepe; (2) it was prosecutorial miscondnct at grand M Grand Jury

jury stage to omit clearly exculpatory testimony; and (3) @&=Conduct of Proceedings in General
dismissal with prejudice was proper remedy. ’

4 Cases that cite this headnote

The Circuit Court bas supervisory power over

Affirmed in part, vacated in part, and remanded with grand jury proceedings to insure the integrity of
instructions. the prand jury process and the proper
administration of justice.

2 Cases that cite thig headnote

West Headnotes (15)
m Criminal Law Fl Grand Jury
g~Amendments and Rulings as to Indictiment or &Privilege ;
Pleas . Privileged Communrications and
Coufidentinlity
An appellate court reviews & trial cowrt’s g=Determination
decision to dismiss an indictment for abuse of
discretion. Imposition of burdens of proof or persuasion
necessarily require that questions concerning
2 Cases that cite this headnote attorney-client privilege must be put before and

decided by = judgs, whether the testimony is
sought in criminal or civil proceedings, before a
grand jury, in discovery, or at tial. Rules of

Evid., Rule 104.
&2l Criminal Eaw

g=Digcretion of Lower Court ' 3 Cases that cite this headnote
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Privileged Communications and
Confidentizlity
@=Defermination

When a prosecutor sesks testimony that is
arguably subject to atiorney-client privilege, he
must either: (1) give notice to the person who
might claim the privilege and the person’s
counsel, so that the person or the person’s
attomey can seek judicial review of any claim or
privilege or waive the privilege, or £2) give
notice to the person’s counsel and, if the
person’s counsel does not raise the privilege and
seek judicial review, the prosecutor must seek
the court’s ruling on the privilege issue. Rules of
Evid., Rules 104, 503.

Privileped Communications and
Confidentiality
@=Determination

Legitimate law enforcement may require that
witnesses be questioned in confidence, and
when issue of privilege is involved, each such
case must be judged on ils own merits te
determine whether judicial determination of
privilege without presence and argument of
persen entitled to claim privilege will meet
requirements of due process; at minimum, in
absence of opportunity for privilege holder to
raisc issue or in face of faithless lawyer failing
to raise issue before court of competent
Jurisdiction, prosecutor must seek court rufing
on privilege issue, U.8.C.A. Const.Amend. 14.

Grand Jury
B=Privilega

19

3

Prosecutor engaged in misconduct in criminal
conspiracy case by prosenting testimony of
defendant’s tax aitorney to the grand jury
without providing notice to defendant and by his
bolstering attormey’s testimony by
characterizing it as subject to the crime-fraud
exception to the attorney-client privilege without
first seeking judicial teview on the matter;
prosecutor’s actions overreached and usurped
the pgrand jury’s function 0 determine whether
there was probable causs to believe that a crime
was committed. Rules of Evid., Rules 104, 3063,

2 Cases that cite this headnote

Indictment and Information -
@=Grand or Petit Jury Irregularities

Prosecutor’s misconduct in criminal conspiracy
case of improperly presenting testimony of
defendant’s tax attorney to the grand jury so
tninted the grand jury process that it was
appropriafe  to  dismiss indictment against
codefendants, where prosecutor presented
testincony without providing notice to defendant
and he bolstered the testimony by characterizing
it as subject to the crime-fraud exception to the
attorney-client privilege without first seeking
judicial review on the mafter, Rules of Evid,
Rules 104, 503,

3 Cases thot cite this headnote

Grand Jury
&=Privilege

Prosecutor engaged in misconduct in theft case
by presenting festimony of estale’s attomey,
which violated eourt’s order that there would be
po aftormey testimony without judicial review
regarding  atforncy-client  privilege, and
prefudiced defendant in that testimony lefi the
impression that it was z breach of trust for
defendant, an estate trustee, o invest in projects
related to estate’s investments,
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Raules 104, 503.

1 Cases that cite this headnote

Grand Jory
@=Scope of Proof, Admissibility

Prosecutor engaged in misconduct, at grand jury
stage of perjury case, by preventing witness
from providing clearly exculpatory testimony;
pecury allegedly ocourred in prior grand jury
proceeding when defendant testified that witness
told him to contact a third party about buying &
condominfum unit, but prosecutor in the
subsequent proceeding did not allow witness to
testify about his role in the matter, which would
have been the only direct testimony on the
subject.

I Cases that cite this headnote

Indictment and Information
&=Grand or Petit Jury Iregulanities

Dismissal of an indictment due to prosecutorial
misconduct is required only in flagrant cases in
which the grand jury bas been overreached or
deceived in some significant way.

Indictment and Information
&=(3rand or Petit Jury Irregularities

If the iHegal or improper testimony cleady
appears to have improperly influenced the grand
jurors despite the presence of sufficient evidence
amounting to probable cause to indict the
defendant, then the defendant wouid be entitled
to a dismissal. .

B4 Indictment and Information

&Repularity of Proceedings or Findings of
Grand Jury

When a defendant’s substential constitutional
right fo a fair and impartial grand jury
proceeding is prejudiced, a quashing of the
indictment emanating therefrom s  an
appropriate remedy.

1 Cases that cite this headnoiz

18 Indictment and Informstion

€=Grand or Petit Jury Irregularities

Dismissal, with prejudice, of indictments
charging perjury, criminal conspiracy, theft, and
other offenses was proper remedy for
proseeuior’s misconduct before grand jury of
presenting  testimony  in violation of
atiorney-client privilege and omitting clearly
exculpatory testimony, prosecutor’s actions,
some of which were taken in contravention of
the Circuit Court®s clear instructions to seek
preliminary  judicial review, represented a
serious threat to the integrity of the judicial
process. Rules of Evid., Rules 104, 503.

6 Cases that cite this headnote

Attorneys and Law Firms

#5016 *514 Lawrence A. Gova, (Joanne 1. Ha'e, with
him on the briefs), Deputy Attomeys General, for
plaintiff-appellant/cross-appelies.

Fric A. Seitz, (Lawrence 1. Kawasaki with him on the
brief), Honolely, (Ronald H. Malene of San Francisco,
CA, pro hac vice, with him on the brief), for
defendant-appellee Richard Sung Hong Wong.

John Edmuads, (Ronald I. Verga, with him on the brief)
of Edmunds, Maki, Verga and Thom, Honolulu, for
defendant-appellee Jeffrey R. Stone.
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Renee M. Yuen, Hopoluli, for defendant-appellee
Henry Haalilic Peters.

JYerel Fonseca of Fonseca & Ching, on the brief, Honolulu,
for defendunt-appelles Mari Stone Wong.

Circuit Judge MASUOKA, Acting C.J, in Place of
MOON, CJ., Recused; Circuit Judge IBARRA, in Place
of LEVINSON, I, Recused; Circuit Judge KOCHI, in
Place of NAKAYAMA, J, Recused; Circuit Judge
RAFFETTQ, in Place of RAMIL, I., Recused; and Circuit
Judge CHANG, in Place of ACOBA, )., Recused; Acting
JI.

Opinion

PER CURIAM.

Plaintiff-Appellant State of Hawai‘i appeals from orders
dismissing indictmenis againsi Defendants-Appellees
Richard Sung Hong Wong, Mari Stone Wong, Henry
Hazlilio Peters, and Jeffrey R. Stone. The circuit court
orders, entered by the Honorable Michael R. Town, were
entered without prejudice. We affirm the dismissals, but
remand with instructions to enter the dismissal orders
with prejudice.

L. Background

A. Appeaf No. 22671, First Circuit Criminal No.

990678

The Office of the Attorney General secured an indictment
against Richard Sung Hong Wong (Wong), Jeffrey R
Stone (Stone), amd Mari Stone Wong (M.Wong). The
indictment’s charges of theft in the first degree (Wong),
comtnercial bribery (Stone), perjury (Wong), hindering
prosecution in the first degree (M.Wong), and criminal
conspiracy (Wong, Stone, and M. Wong), arose out of a
series of business and personal transactions. In sum, the
indictment alleged that Wong, a trustee of the Bishop
Estate/Kamehameha Schools (Esiate), manipulated the
Estate into giving his brother-in-law, Stone, a “sweetheart
deal” on what was called the Kalele Xai project and, in
return, Stone secared for Richard and Mari Wong a sale
price for their apartment that was $115,800 more than the
apartment was worth. According to the State, the
$115,800 was money that should have gone to the Estate
and Wong’s keeping of the money was a theft from the

Estate. All of the other charges relate to the alleged theft
or the investigation of it.

According to the testimony before the grand jury, the
Kalele Kai project was a leasehold condominium
construction project on Estate land. The developer,
Bedford Properties, botrowed seventy-six million dollars
from Miisul Bank and Trust Company and formed a
parinership, Kapalele Associates, with Mitsui to develop
the project.

Kapalele Associafes had cash flow problems when the
leasehold units did not sefl, To generate sales, Kapalele
Associates purchased the fee interest fom Estate for
$219 million, The fee interest was purchassd by
agreemert of sale. However, Kapalele Associastes
eventuaily defanited on the Mitsui Bank foan and could
not perform the agreement of sale for the fee interest. In
the summer of 1995, Stone offered to buy the Kalele Kai
project and to assume the fee purchase agreement with
Estate. To firance the purchase, a Store company, Pacific
Northwest Ltd., and an Ohio carporation, the National
Housing Corporation, formed One Kesahole Partners
(OKTP), a partnership.

*#917 *515 Stone sent OKP’s proposal to Trustee Wong,
Wong forwarded the proposat to the Principal Executive
of the Estate’s Asset Management Group. Wong recused
from trustee deliberations concerning OKP’s Kalele Kai
proposal. OKP acquired the Kalele Kai project after a
majority of the remaining trustees ap]proved OKP's
assumption of the fee purchase agreement.

In 19%6 Stonc’s company, Pacific Northwest, Ltd.,
puwrchased a Kahals home that was in foreclosure,
renovated the home, and sold the home to Richard and
Mari Wong. The Wongs financed the home, in part, with
a $613,200 credit for their Wilder Avenue apartment. The
State alleged the Wilder Avenue apartment was worth no
more than $498,000 and that the $115,800 difference
between the $498,000 value of the Wilder Avenue
apartment and the $613,800 credit was a payoff by Sione
for the Kalele Kai deal and a theft by Wong of monies
due the Estate.

Te secure the indictments, the State called, among others,
Stone’s former tax lawyer, disbarred attormey Richard
Frunzi® 1o testify before the prand jury, The State called
Frunzi before the grand jury without seeking a court
ruling about the extent to which Frunzi could testify.’

Frunzi did not notify Stone that Frunzl was going to
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testify before the grand jury and Frunzi did pot get
Stone’s permission to testify about their professional
relationship. Frunz testified without raising any privilege
issue on behalf of his former client, Stone. At the State’s
urging, Frunzi explained his testimony to the grand jury:

[State]: Now, prior to asking you questions about
Mr. Stone, do you recognize that there ordinarily
would be a prohibition from you testifying about
those kinds of matters?

[Frupzil: Yes. The rules of the Bar Association and
the Code of Professional Conduct prohibie an
attorney  from  divelging  any  confidential
communicafions or proprietery information to &
client-about 2 client to anybody else, but thers are
certain exceptions. And one of the exceptions is that
if 2 crime is committed or to be committed, there’s
what's called a crime fraud exception.

[State]: Okay. And that’s what you are basing your
ability to testify on today.

[Frunzi]: Yes

Richard Wong, joined by Mari Wong and Jefftey Stone,
moved to dismiss the ndictment for lack of probable
cause and prosccutorial miscondnet. The circuit court
granted the motion and dismissed the indictment without
prejudice. The circuit court explained:

[T}his Court will respectfully grent the motions
to-Defendants' Motion to Dismiss the indictment for
the following reasons:

Cne, the government used the privileged testimony of
an sttorney, Richard Frunzi, albeit at that time he was
suspended in liew of discipline, he was also
incarcerated in federal custedy pending sentencing,
although that’s not terribly relevant, And this privileged
testimony did not meet the erime-fraud exception to the
Hawai'i Rules of Evidence. I think that’s very clear.

Neither Mr. Frunzi, nor the govemment, notified Mr.
Stone or the Court that **918 *516 his attorney, Mr.
Stone’s attorney, Mr. Frunzi, would be testifying.

Further, the government on its own did not seek Court
review ahead of time as this Court believes is required
by law.

Secondly, the Court finds that the government, by
aftesting to the guality of the testimony, by referring to

or allowing Mr. Frurzi to refer to it as under the
crime-frand exception before the grand jury who are
lay persons from the general commuuity, itlegally
bolstered Mr. Frunzi’s testimony, thereby prejudicing
the Defendants,

Assuming arguendo ... that there is no requirement to
approach this Court #s a supervising judge abead of
time, the Court finds, nevertheless, that Mr. Frunzi’s
testimony was, in fact, privileged and the crime-fraud
exception did not apply.

The State sppealed. Additional facts are set out below
where necessary,

B, Appeal Number 23151, First Circuit Criminal
Number 99-1502

The Office of the Attorney General secured an indictment
against former Bishop Estate Trusiee Henry Haalilio
Peters (Peters) and Jeffrey R. Stone (Stonc). The
indictment’s charges of theft in the first degree (Peters),
commercial bribery (Stone), eriminal conspiracy (Peters
and Stone), accomplice to theft in the first degree {Stone),
and periury (Stome}, axose out of the Kalele Kai
transactions, set ouf above, and an allegation that Stone
secured the sale of Pefers’ residential apartment for
$192,500 more than its alleged value,

The jndictment alleges, in sum, that Stone induced Peters
to approve QOKP’s acquisition of the Kalele Kai project by
convincing another person to pay more for Peters’
apartment than it was worth, that Stone financed the
purchase of the apariment through OKP, OKP accepted
the deed to the aperment in liew of repayment of the
money borrowed to finance ity purchase, and that Peters
used the value of his apartment, including the alleped
$192,500 excess, to purchase an gpartment on a higher
floor in the same building, The State alleges the $192,500
should befong fo the Estate and that Peters’ retention of
that value is a theft from the Estate. These allegations
formed the basis of the theft, commercial bribery,
conspiracy, and accomplice to theft charges against Peters
and Sione, In addition, the State alleged, in sum, that
Stone led to a prior grand jury when Stone festified that
he was contacted by Glenn Okada about the availability
of an upper floor it in Peters” building and Okada told
him to contact Peters about the possibility of buying the
higher floor apartroent,

In the course of presenting the case to the grand jury, the
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State called scveral witnesses, inchuding Nathan Aipa,
acting chief operating officer and formerly General
Counsel for the Estate, and Glenn Okada, President and
Chairman of the Board of GKO Corporations and GO
Realty. The State did oot seek the cireuit court’s approval
before it called Aipa to testify, did not notify Peters that
Ajpa would testify, and did not secure a waiver of
attorney-client privilege from Peters. Aipa was called,
according to the State, “{t]o provide the grand jury with
more specific informaticn from which to determine
whether Peters knew that any benefit he received from a
transaction in which the trust was also involved needed fo
be returned to the trustl.]” To that end, the Siate
guestioned Aipa about an unrelated matier, referred to as
the McKenzie Methane gas investment, for which legal
advice was sought and conveyed to the trustees. The State
questioned Okada about Peters’ purchase of the higher
Tioor apartment, but it did not allow Okada to explain that
Ckada, not Stone, initiated discussion of the transaction
with Peters.

The State moved to rolle prosequi the criminal
conspiracy charge and the motion was granted, Peters and
Stone moved to dismiss the other counts. The cireuit court
pranted the motions to dismiss, without prejudice. In
granting the motions and dismissing the theft, accomplice
to theft, and perjury charges, the circuit court seid, in part:

[Tihe defendants’ right to a fair and impartial grand
jury proceading was prejudiced by the Atforney
General’s misconduet *517 in **919 failing to seck
permission of the court and to obtain a proper waiver of
the attorney-client privilege from Henry Haalilio Peters
prior to eliciting testimony before the grand jury from
Nathan Aipa, Esq. on the subject of Trustee Peters'
kmowledge and involvement in the McKenzie methane
gas investment, discossions and related legal opinion,

... the defendants’ right to a fair and impartial grand
jury procesding was prejudiced by the Attomey
General’s preventing witness Glenn Okada  from
answering questions several times in order to suppress
clearly exculpatory evidence;

... the attorney-client privilege is a sacred and impartant
privilege and .. the violation of that privilege is
unacceptable; .. the Attorney General’s office was on
erystal clear notice of the process to seck prior court
permission to call attorneys before the grand jury and
knew in fact that the court was supervising the grand
jury; and that neither Trustee Peters or his counsel ..,
was given prior nctice by either the Attorney General

or Mr. Aipa of the subpoena to the grand juryf.]

The circuit court dismissed the commercial bribery
charge. In doing so, the circuit court explained:

[T]he reason [for the dismissal] is that the government
chose not to allow what could have been clearly
exculpatory evidence by Glenn Okada for reasons of
their own about Mr., Stone’s committing perjury, That
had to affect how the grand jury saw the other counts in
the Court’s view,

Secondly, the criminal conspiracy matter never should
have been brought, including the overt acts. And the
fact it was, in the Court’s visw, could easily have
influenced the grand jury. And ail the other reasons set
forth in the moving papers.

The circuit court denied reconsideration and the State
appeals. Additional facts are set out below where
necessary.

IL. Standard of Review

The State contends the cireuit court erred when it granted
the Defendants® motions to dismiss the indictments,

MR B An appellate conrt reviews a trial court’s decision
to dismiss an indictment for abuse of discretion. Siafe v
Chong, 86 Hawai‘i 282, 288 n2, 949 P.2d 122, 128 n,2
{1997). The trial court abuses its discretion when it clearly
exceeds the bonnds of reasom or disregards rules or
principles of law or practice to the substantial detriment
of a party litigant. E.g., State v. Klinge, 92 Hawai'i 577,
584, 994 P.2d 509, 516 (2000) {citations omitted). The
burden of establishing abuse of discretion is on appellant,
and g strong showing is required to establish it. E.g., Stafe
v. Kupihea, 80 Hawai'i 307, 312, 909 P2d 1122, 1127
{1996} {citation omitted}).

I, Biscussion

B A grand jury is a constituent part of the court or branch
of a court having peneral criminal jurisdiction. /i re Moe,
62 Haw. 613, 616, 617 P2d 1222, 1224 {(1980). The
circuit court has supervisory power over grand jury
proceedings to insure the integrity of the grand jury
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process and the proper administration of justice. Jd; Cf
United States v. Williams, 504 U.S. 36, 47, 112 S.Ct.
1735, 1742, 118 LEd2d 352 {1992) (United States
Supreme Court concluded the federal grand jury “belongs
fo no branch of the institutional Government” and that “its
institutional relationship with the [federal] Judicial
Branch has traditionally been, so to speak, at arm’s
length™).

This court recently “reaffirmfed] the principle that
prosecatorial conduct that undermines the fundamental
faimess and integrity of the prand jury process by
‘invad{ing] the province of the grand jury or tend[ing] to
induce action other than that which the jurors in their
uninfluenced judgment deem warranted on the evidence
Jairly presented before them,’ [State v.J Joao, 53 Haw.
[226] a1 229, 491 P.2d [1089] at 1091 [*] ... is **920 *518
presumptively prejudicial.” Srate v. Chong 86 Hawaiti
282, 284, 949 P.2d 122, 124 (1997). This court explicitly
stated that Justice Kidwell's concurrence in Stafe v. Bell,
60 Haw. 241, 589 P.2d4 517 (1978),

- aecurately distilied Joao's relative place within “the
criteria which should govemn™ the grant or denial of a
motion to dismiss an indictment:

- [A} grand jury proceeding is not adversary in
nature. An application of this principle is found in
the rule that an indictment may not be attacked on
the ground of the incompetency of the evidence
considered by the grand jury, where prosecutorial
misconduct is not involved. Stare v. Layion, 53
Haw. 513, 497 P.2d 359 (1972)% United Siotes v.
Cafandra, 414 1.5, 338, 94 5.Ct. 613, 33 LEd.2d
261 (1974). The fimction of a grand jury to protect
ageinst unwarranted prosccution does not entail &
duty to weigh the prosecution’s case against that
of the defense, or even it determine that the
prosecution’s case is supported by competent
evidence.

On the other hand, an indictment that is the result
of prosecutoriad  misconducr  or  other
civcumstances which prevent the exercive of
Jairness and impartiality by the grand jury may be
successfilly attacked, Stafe v. Joao, 53 Haw. 226,
491 P.2d 1089 {1971); State v. Pacific Concrete
and Rock Co, 57 Haw. 574, 560 P2d 1309
(1977).

Bell, 60 Haw. at 256-57, 589 P.2d at 526 (Kidwell,

I, soncurring) (emphasis added).

State v. Chorg, 86 Hawai‘i 282, 288-39, 549 P.2d 122,

128-25 (1997) (footnote omitted),
Mast of the issues posed by the State concern application
of the attorney-client privilege and application of the
“crime-fraud” excsption that allows otherwise privileged
testimony to be presented. The United States Supreme
Court has deseribed the common law attorney-client
privilege and the crime frand exception as follows:

We bave recognized the attorney-client privilege under
federal law, as the oldest of the privileges for
confidential communications known to the common
faw... Althongh the underlying rafionale for the
privilege has changed over time, .., courts long have
viewed its central concern as one o encourage full and
frank communication between attorneys and their
clients and thereby promote broader public interests in
the chservance of law and administration of justice....
That purpese, of course, requires that clients be free to
make full disclosure to their attorneys of past
wrongdoings, ... in order that the client may obtain the
aid of persons haying knowledge of the Jaw and skilled
in Its practicef.}

‘The atiorney-client privilege is not without its costs....
ISHnce the privilege has the effect of withholding
relevant information from the factfinder, it applies only
where npecessary to achieve its purpose... The
attormey-chient privilege must necessanly protect the
confidences of wrongdoers, but the reason for that
protection-the centrality of open client and attomey
communication to the proper functioning of our
adversary system of Justice-ceas[es] to operate at a
certain point, namely, where the desired advice refers
not to prior wrongdoing, but to fature wrongdoing.... It
is the purpose of the crime-frand exception fo the
attorney-client privilege to assure that the seal of
secrecy, ... between lawyer and client does not extend
to communications made for the purpose of getting
advice for the commission of a fraud or erime.,..

United States v. Zofin, 491 U 8. 554, 562, 109 S.Ct. 2619,
2625-6, 105 L.Ed.2d 459 (1989) (guotation marks and
citations omitted). The United States Court of Appeals for
the Minth Circuit explained;

The attorney-client privilege is
essential to preservation of liberty
apainst a powerful povernment,
People need lawyers to guide them
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through thickets of complex
government requirements, and, to
get useful advice, they have to be
able to talk to their lawyers
candidly without fear that what
they say to their own lawyers will
be ransmitted to the povernment.

United States v, Chen, 99 F.3d 1495, 1499 (9th Cir.1396)
(citation omitted).

##%921 *519 In Hawai'i the common law attorney-client
privilege and the exceptions to it are codified as Rule 503
of the Hawai‘i Rules of Evidence (HRE). See HRS §
626-1, Rule 503 (1993Y;° DiCerzo v. Eawa, 68 Haw. 528,
535,723 P.2d 171, 175 (1986) (“HRE 503 ... codified the
common-law attorney-client privilege long recognized by
the courts of Hawai'i™). The attorney-client privilege rule
“applies at all stapes of all actions, cases, and
proceedings[.]” HRE Rule 1181(c), including grand jury
proceedings. See HRE Rule 1101{d) (“The [Hawai‘{]
rules fof evidence](other than with respect ta privileges )
do not apply .. [tv] ... proceedings before grand juries.”).
{(Emphasis added.} The attorney-client privilege applies in
both civil end ¢riminal cases. HRE 303; Swidler and
Berlin v, United States, 524 U.S. 399, 408-9, 11§ S.Ct.
2081, 2087, 141 LEA.2d 379 (1998). The attorney-client
privilege serves broader purposes fhan the constititional
privilege against self-incrimination. Jd at 407-408, 118
S.Ct. at 2086.

A. Judicial determination of attorrey-client privilege
The State first argues the circuit court erred when it
dismissed the indictment against Stone and the Wongs
because the **922 *520 State did nof seck judicial review
before it presented Frunzi’s testimony to the grand jury,
The State opines it was not required to seek judicial
review before it presented Frunzi’s testimony to the grand
jury. We disagree.

Rule 104 of the Hawai®i Rules of Evidence provides, with
stunning clarity, that *“{p]reliminary questions concerning
... the existence of a privilege ... shall be determined by
the court[.]” More than twenty years ago, this court set
out the procedure to be followed when issues about the
attorney-client privilege or exceptions to the privilege are
raised. This court said the burden of establishing the
privilege was upon the party asserting it and set out the
manner in which privilege could be provem. The court
instructed that

[Plroper practice requives preliminary judicial inguiry
info the existence and validity of the privilege and the
burden of establishing the privilege resis on the
claimant[,} ... [and observed] Any other rule would
“foreciose meaningful inquiry into the existence of the
relationship, and any spurious claims could never be
exposed.”

Sapp v. Wong 62 Haw. 34, 3839, 609 P.2d 137,
140(1980) {citations omitted; emaphasis added), See also
DiCenzo v, Jzowe, 68 Haw. 528, 536, 723 P.24 171, 176
{1986) (“A proper application of the codified privilege ...
requires preliminary judicial inquiry into the existence
and validity of the privilege ... [o]therwise, meaningful
inquiry into the existence of an attorney-client
relationship ... and the character of the communication ...
would be foreclosed.”) {gquotation marks and citations
omitted).

n addition, a host of foreign case authority states, in sum, .
that the attomey-client privilege belongs to the client, the
burden of establishing the attorncy-client privilege falls
upon the client, and the burden of establishing the crime
fraud exception to the attorney-client privilege falls upon
the proponent of the exception. Sez, e.g, Swidler and
Berlin v. United States, 524 U.8. 399, 118 8.C12081, 141
LEd.2d 379 (1998) {grand jury snbpoenms; scope of
privilege), Jfn re Sealed Case, 223 F3d 775
{D.C.Cir.2000) (grand jury subpoena); Jn re Grand Jury
Subpoera, 187 F3d 996 (8th Cir.1999)(grand jury
subpoena; motion fo compel); Chaudhry v. Gallerizzo,
174 ¥.3d 394 (4th Cir.1998) (pretrial motion to compel);
In re Richard Roe, Inc., 168 F.3d 69 (2d Cir,1995)
{appeal from civil contempt order for defiance of order
requidng testimony and disclosure of documents to grand
jury); Ir re Sealed Case, 162 F.34 670 (D.C.Cir.1998)
{motion to quash grand jury subpoena); In re Grand Jury
Proceedings Grand Jury No. 97-11-8, 162 F.3d 554 (%th
Cir.1998) (appeal from order requiring forimer aitorney to
testify before grand jury); Jn re Bruce R Lindsgy. 138
F.3d 1263 (D.C.Cir.1998) (motion to compel grand jury
testimony); /n re Grand Jury Subpoenas, 144 F.3d 653
(10th Cir.1998) (motion to compzl grand jury testimony);
United States v. Rokes, 136 F3d 1 (Ist Cir.1998)
{pre-trial motion to suppress); United Stafes v. Bawer, 132
F.3d 504 (9th Cir.1997) (wwial testimony); In re Sealed
Case, 107 F.3d 46 (D.C.Cir.1997) (appeal from contempt

citation for failure fo testify and produce documents), fn-

re Grand Jury Proceedings, 102 F.3d 748 (4th Cir.1996)
{action to quash grand jury subpoenas); United States v.
Chen, 99 F.3d 1495 (9th Cir.1996) {appeal challenging
order denying motions to guash grand jury subpoena);
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re Grand Jury Proceedings, 87 F.3d 377 (5th Cir.1996)
(appeal from district court order requiring former
corporate counsel to testify before grand jury); Olson v.
Aecessory Controls and Equipment Corp., 254 Conn. 145,
757 A2d 14 (2000)(review of protective order in
wrongful termination action); Labr v State of Indiana,
731 NE.2d 479 (IndApp.2000) (criminal appeal; trial
testimony); Purcell v. Distriet Attorney for the Suffolk
Disirict, 424 Mass. 109, 676 NE.2d 436 (1997 ){motion to
quash subpoena to testify ot trial); fn re Grand Jury of
Philadelphia County, 527 Pa. 432, 593 A.2d 402 (1991)
(appea! from orders enmtered in conjunction with
supervision, administration, and operation of grand jury;
notes seized pursuant to search warrant); Morley v
MacFarlane, 647 £.2d 1215 (Colo.1982) (eppeal from
order denying injunctive relief); Henderson v. State, 962
8. W.2d 544 (Tex.Crim.App.1998)(criminal appeal; trial
testimony); People v. Paasche, 207 Mich.App. 628, 525
N.W.2d 914 (1994) #**923 *321 criminal appeal; search
warrant for attorney’s files); Siafe v. Fodor, 178 Ardz.
442, 580 P.2d 662 (CrApp.1994) (crimimal appeal;
wiretap conversation between attorney and client); Levin
v. COMB. Co, 469 NNW2d 512 {(Minn.Ct.App.1991)
{civil appeal from protective order); Fn re Grand Jury
Subpoena ad Testificandum Served on Lonis Gonwelln,
Esq., 238 N.J.Super. 509, 570 A.2d 53 (1589) (motion fo
quash grand jury subpoena); /n re Grand Jury Subpoena
af Lynre Stewart. 144 Misc.2d 1012, 545 N.Y.8.2d 974
(Supr.C1.1989) (motion to quash grand jury subpoena).®

¥l fmposition of burdens of proof or persuasion
necessarily  require that  questions  comcemming
attorney-client privilege must be put before and decided
by a judge, whether the testimony is sought in criminal or
civil proceedings, before a grand Jury, in discovery, or at
trial. To the extent the circuit court concluded the Siate
should have sought judicial review before presenting
Frunzi’s testimony to the grand jury, the circuit court was
correct as a matter of law and did not abuse its discretion,

1T In sum, when a prosecutor sezks arguably privileged
testimony, the prosecutor must either (1) give notice fo
the person who might claim the privilege and the person’s
counsel, so that the person or the person’s attorney can
seek judicial review of any claim or privilege or waive the
privilege, or (2) give rotice to the person’s counsel and, if
the person’s counsel does not raise the privilege and seek
judicial review, the prosecutor must seek the court's
ruling on the privilege issue. In the latter instance, the
prosecutor should praceed with the understanding that if
the person who might claim the privilege has not been
given notics and an opporiunity to be heard on the issve

of privilege, a court’s allowance of testimony may be
overturned afier the holder of the privilege can be heard
by the court.”

B. The State improperly presented and bolstered
Frunzi'’s testimony.

The State contends the trial court erred when it found
Richard Frunzi’s testimony wag protected by
attorney-client privilege and should not have been
presented to the grand jury, The State arpues that Stone
failed to present proof, in support of his motion to
dismiss, that the communications between Stone and
Frunzi were intended 1o be confidential and concerned
legal services that Stone was seeking from Frunzi. The
State opines Stone’s testimony on the post-indictment
motion to dismiss was nothing more than an
impermissible blenket claim of privilege. The State opines
the circuit court should have “insisted in being shown,
ling by line, if necessary exactly what statements of
Frunzi’s, if any, were priviteged[.]” In addition, the State
opines the crime-frand exception to the attorney-cliont
privilege applicd, that the State did not improperly bolster
Frunzi’s testimony, and that the Wongs cannot assert
Stone’s attormney-client privilepe to bar the State from
indicting them.

In other circumstances we might cngage in lengthy
discussion about the client’s burden to establish the
sttorney-client privilege as noted above® In the
circumnstances of this case, however, our focus is upon
whether the State’s pre-indiciment actions prevented the
*%024 *522 grand jury from the “excrcise of fairness and
impartiality” that due process demands. See e.g., State v.
Chong, 86 Hawai'i 282, 289, 949 p.2d 122, 129 (1997)
{quoting Befl, supra and Joao, supra ). The issue that was
before the circuit court and that is before this court is
whether the indictment should have been dismissed due to
prosecutorial misconduct. ‘

The State’s arguments that Stone failed to meet his
burden of establishing the attorney-client privilege in the
post-indictment proceedings are not well taken. Had
Stone or the State sought “prelimipary judicial inquiry
into the existence and validity of the privilege,” Sapp v.
Wong, 62 Haw. at 38, 609 P.2d at 140, Stone would
certainly have bome the burden of showing the
attorney-client privilege applied. In other circumstances
Stone’s failure to assert the privilege before the testimony
was presented to the grand jury might have led to a
conclusion Stone waived the privilege. The State,
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however, did not give Stone the opportunity to raise the
privilege issue so that a preliminary judicial determination
could be made and Frunzi did not raise the privilege issue
on Stone’s behalf. Instead, the State presented Frunzi's
testimony to the grand jury without notice to Stone, In
addition, the State presented Frunzi’s testimony to the
grand jury as privileged testimony to which the
crime-fraud exception applied.

When the State called Frunz as & witness, it elicited
testimony from him that Frunzi (1) would “be talking
sbout [Frunzi's] specific representation of [bis] client,
Jeffrey Stone[.]” (2) that “there ordinarily would be a
prohibition from [Frunzi] testifying about those kinds of
matters[,]” but (3)that Frunzi could testify “if a critne is
committed or to be committed[.]® The State elicited
Frnzi’s testimony without any distinction as to matters
that might or might not be covered by the attorney-client
privilege. With regard to the crime-frand exception, the
State’s examination emphasized Frunzi’s judpgment that
crimes had been or were to be comumitted by eliciting
from Frunzi his affirmation *.. that’s what [he wasj
basing [his] ability to testify on today[.]”

¥ ¥l The State's emphasis on the extraordinary nature of
Frunzi’s testimony and #ts emphasis that Fronzi was
testifying under the crime-frand exception to the
attomey-client privilege clearly invaded the grand jury’s
function of determining whether there was probeble cause
to believe a crime had been commitied by putting hefore
the grand jury the aftorney’s conclusion that crimes had
been or were about to be committed when the attorney
was consulted. The State’s actions in this regard
overreached and usurped the grand jury’s function of
determining probable cause as to whether 2 crime was
committed, were an egregious disregard of Stone’s right
to an impartial grand jury, and tainted the grand jury
pracess fo such an extent thet we cannof say the clrcuit
court abused its discretion when it also dismissed the
indictment against the Wong defendants, Having
presented Frunzi’s festimony without 2  judicial
determination of privilege and having bolstered Frunzi’s
testimony by characterizing it to the grand jury =s
privileged testimony subject to the crime-fraud exception
1o the privilege, the State is in no position to now argue
that Stone failed to meet his burden with regard to the
existence of the atiorney-client privilege.

C. The State improperly presented Aipa’s testimony
The State argues that presenting Aipa’s testimony fo the

grand jury did not prejudice defendants’ rights to a fair
and impartial grand jury; argues that Aipa’s testimony did
not touch on privileged matters; argues that if Aipa’s
testimony was privileged, the privilege belonged to the
Estate, not to Peters; and argues the Estate waived any
privilege # might have had by disclosing the
communications to others. Additionally, the State again
argues that “notice and judicial preclearance are not
prerequisites for presenting testimony from an atiorey to
a grand jury” and opines that the circuit court could not
require the prosecutor fo preclear Ajpa’s testimony under
the circuit court’s general supervisory powers over the
grend jury. We disagree.

Unlike 2 federal grand jury, a Hawai‘i grand jury is a
constituent part of the court or branch of a court having
general criminal jurisdiction. 7r re Moe, 62 Haw. 613,
$16, 617 P.2d 1222, 1224 (1980); CF Uniied Siates *%925
*523 v, Williams, 504 U.S. 36, 37, 112 8.Ct. 1735, 1742,
118 L.Ed.2d 352 (1992) (the federal grand jury “belongs
to no branch of the mstitutional government”). The circuit
court has supervisory power over grand jury proveedings
to insure the integrity of the grend jury process and the
proper administration of justice. Moe, 62 Haw. at 616,
617 P.2d at 1224. The circuit court properly exercised its
supervisory muthority, upon dismissing a prior indictment,
when it gave the State clear direction that a judicial
determination of privilege was necessary before attorney
testimony could be presented to the grand jury. The Statc
ignored that c¢lear direction and presented Aipa’s
testimony without notice to Peters and without seeking a
judicial determination about attorney-client privilege.

% The State’s attorney was duty bound to comply with
the circuit court’s requirement unless and until the
requirement was overnded by 2 court of competent
Jjurisdiction. Instead, the Btate jgnored the circait court’s
requirernent and put before the grand jury attormey
estimony that had not been reviewed for the existence
and validity of the attorney-client privilege as required by
the tules of evidence, see discussion at I1§. A. above, and
the citcuit court's order. Finding that the State had
prasenied attorney testimony to the grand jury in violation
of the court’s clear order and concluding that disregard of
its clear order warranted dismissal, the efrcuit court
exercised it supervisory powers and dismissed the
indiciment.

The cireuit court did not make a finding that violation of
its order resutted in acmal prejudice to Peters, but actual
prejudice is clearly shown by the record. The State’s
presentation of Aipa’s testimony clearly induced ar action
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other than that which grand jurors in uninfluenced
judgment would bave deemed wartranted on evidence
fairly presented to-them. See Stafe v. Jaao, 53 Haw. 226,
229, 491 P2d 1089, 1091 (1971). When presenting
Aipa’s testimony reparding the MecKenzic Methane
investment, the prosecutor presented testimony showing
only that the trustees requested and were advised about
the ethical propriety of investing in projects related to the
Estate’s investments in McKenzie Methane; that it might
be a breach of trust for a trustee to invest in an investment
related to the Estate’s investment; and that Peters had
invested in McKenzie Methane. The limited testimony the
State elicited from Aipa left the itnpression that Peters’
investment in the McKenzie Methane matter was a breach
of trust. The testimony at the hearing on the motion to
dismiss, however, revealed that outside counsel opined
the irustees and the employees of the Estate were not
ethically prohibited from investing in another McKenzie
Methane investment and the trustees and employees,
including Peters, complicd with the legal advice they
received from outside counsel. In short, Aipa’s less than
complete prand jury testimony regarding McKenzie
Methane wrongfully implied that Peters had breached his
fiduciary responsibility then and was in breach of trust
agnin in the matter before the grand jury. Leaving ihe
grand jury with such a misleading inference “undermined
the fundamental faimess and integrity of the grand jury
process” and prevented the grand jury “from the exercise
of fairness and impartiality” with regard fo Peters that due
process demands. Stafe v, Chong, 36 Hawai't 252, 284,
949 P.2d 122, 124 (1997).

%926 *524 0. The State improperly limited Okeda’s
testimony before the grand jury

The State contends the circuit cowri erred when it
concluded the State withheld clearly exculpatory evidence
from the grand jury. The State argues the testimony Glenn
Okada was prevented from giving was not clearly
exculpatory. We disagree,

As noted previously, the perjury charge against Stone was
premised upon testimony Stone gave before a prior grand
jury about being contacted by Okada with regard to
contacting Peters about the availability of an upper floor
wnit in Peters’ building, Before the grand jury, the State
questioned Glenn Okada, as follows:

[Prosecutor]: ... Now, did you know that Henry
Peters moved from apartment 202 to apartment 1203
some time in January 19967

{Okada}: 1 found out later that he had bought it.

[Prosecutor]: Okay. Now, prior to Mr. Peters making
8 move, did you ever talk to him about him possibly
making that move from 202 to 12037

[Okada]: Well, ke-yeah, he was interested in buying
another unit, upper foor unit eardy on but, you khow,
Pm kind of semi-retired so I never really pursved it.
I looked at that unit and 1 cant recall whether it was
Brenda Bagano or Jeff Stone that told me about the
unit ‘cause they keoow that I was buying some
distressed properties, so-in my pension plan-so 1
Jooked at the unit but the owner, the Japanese owner
never lived in the unit and we had water damage on
the top floor of all the wnits, including my unit,
which the contracior and subcontractors had fo
repair, and that wnit 1203, when I looked at it, it
had-# had quite a bit of water damage so the
wallpapers, the carpet which was a very expensive
carpet that we had in the units itself was-was-had to
be all replaced and the unit, since it never had been
lived in, the appliances, you know, had no warranty
anymore, so-

(Proseeutor]: Okay, Mr, Okada, let me ask you just
so that we're clear, The first time that you heard
about Henry Peters moving from 12-from 202 te
1203, how did you find out?

[Okada): Well, | think Jeff Stone may have
mentioned that to me at one of our luncheons,

{Prosecutor]: Okay. And as far as you ever talking to
M. Peters about moving from 202 fo 1203, did that
ever happen?

[Okada]: He may have mentioned that he was
looking at the apartment and 1 may have mentioned
to him that I had looked at the apartment and saw
that it was, yeah, had a lot of damage in the

apartment.

[Prosecutor]: AR right. Now, Mr. Okada, do you
remember testifying before the grand jury om
October-excuse e-on November 25, 19982

{Okada]: Yeah.
[Prosecutos]: Okay, And that was similar to the kind

of arrangement today, in other words, you wete
called in and you were sworn under oath?
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[Okadal: Yeah.

[Prosecutor]: Okay. And questions were asked of
you?

{Okade]: Yes.

[Prosecutor]: Now, do you remember being asked
these guestions and you giving these enswers?

The question started off, “Just so that we’se clear and
there isn’t any confision, the only time that you
apparently heard about Peters buying into apartment
1203 was when Jeffrey Stone may have told you
about it?”

And your auswer was, “Yeah.”
{Ukadal: Yeah.

[Prosecutor]: Wasn’i that your answer?
[Okada]: Yeeh,

%927 %525 {Prosecutor]: And wasn't that the truth
at the fime?

[Okada): Well, T had-1 had kind of forgotten about
the looking at the apartment before umtdl I had
spoken to Brenda Bagano later and she reminded me
that I locked at the unit.

[Prosecutor]: All right. But in terms of when it was
that you first heard sbout Henry Peters moving into
apartment 1203, that was when Jeffrey Stone told
you about i, isn’t that correct?

[Okada]: Yezh.

[Prosecutor]: And the next question was, “And you
had nothing to do sbout telling hir: about apartment
1203?” And the answer was, “No?”

[Okada]: Yeah, I had forgotten about me-
[Prosecutor]: The answer was, “no?”

[Okada]: Yeah, Well, at that-I couldn’t recail.
[Prosecutor]: Mr. Okada, the answer was “no?”

[Okada]; Yeah,

[Prosecutor]: Okay. Thank you.

.. And just so that we’re clear, when you testified
before the grand jury previously on November 25
about that last question, and you had nothing fo do
about telling him about apartment 1203, you were
telling the truth at that ime?

[Okada}: Yeah. I had forgotien about-

[Prosecuior]: Were you telling the truth at that fime?
[Okada]: Yeah,

{Prosecutor]: Thank you....

At the hearing on the motion to dismiss, Okada testified
about being questioned before the grand jury:

[Stone’s counsell: Now, Mr. Okade, you were called
before the grand jury by Jthe prosecutor] on more
than one occasion, correct?

[Okada]: Yes.

[Stont’s counsel]: And the last time you were there,
do you remember that you were trying fo give an
answer and you were interrapted?

fOkada]: Yes.

[Stone’s comnsell: And it was [the prosecutor] who
interrupted you?

[Okada]: Yes.

[Stone’s counsel]: ... Do you remember when he
interrupted you?

[Okada}: Yeah.

[Stone’s counsel]: And you were trying o go
back and telt him something, is that correct?

[Okada}: Yes.
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[Stone’s counsell: Now again, we staried here
yon've fold us [the prosccutor] interrupted you
during the grand jury and you started to telt him
something. What was it that you would have told
him if he would have let you finish?

[Okada]: That ¥ had forgotten that I had looked
at the unit. And what bappened was that after I
looked at the wnit, I had lunch or I called Jeff
Stone ta tel him that Y knew Henry was looking
for an upper floor unit. From time to time, he
and 1 would have lunch or meet Henry Peters;
and he wanted to kind of get a pulse on the
market from me, my perspective.

So in one of my meetinps with him, he
indicated to me thet he was interested in getiing
an upper floor unit because his unit was on the
second floor, So 1 forgot that 1 had mentioned-I
had cafled Jeff or had lunch with him and
mentioned to Jeil that Henry was Jooking for an
upper floor unit and that if he would call Henry
fo see if he’d be interested in buying that upper
floor unit.

And [ called Herry to tell him that, weli, 1
thought the unit would sell for about sixty to
mizybe efghty thousand doflacs [ess than the trus
market value because of the damage, the water
damages {o the apartment which were not
repaired, because the owner never made any
sttempt to claim the damsage,

**028 *526 [Stone’s counsci]; Now, is that
what you would have testified to in substance if
[the Stzte’s attorney] had not interrupted you?

[Okada]: Yeah.

[Stone’s counsel]: And hers now today under
oath, just so we're clear, you were the one who
called Jeff Stone and told Mr. Stone to call Mr,
Peters about Unit 12037

[Okada]: Yeah.
The State argues, in sam, the testimony that Okada was
prevented from giving was not clearly exculpatory and the
State had no cbligation to present it. The Siate opines
(Okada’s testimony was, at best, contradictory. The Siate
argues the circuit court’s finding that Okada was
prevented from piving clearly exculpatory evidence was

the kind of speculation that other courts have found to be
undue interference with the grand jury process. We
disagree with the State’s arguments.

M This court has rejected an approach to claims of
progecutorial misconduct that would require the
prosecutor to put before the grand jury “any and all
evidence Jthat] might tend to exculpate the defendans,”
Bell, 60 Haw. at 243, 589 P.2d af 519, or that would
merely tend “to negate guilt,” Id at 247, 389 P.2d ai 521,
and has conciuded a court should dismiss an indictment
only when the prosecutor fafled to present evidence that
“clearly would have negated guilt” or presented evidence
that wonld “undermine} ] the authority of the grand jury
to act at afll.]” /2. at 247, 589 P2d at 521 {guoting United
States v. Mandel 415 F.Supp. 1033, 1041-2 {D. Maryland
1976)).

In this case, unlike Bell, one witness could provide the
evidence concerning whether Stone lied when Stone
testified that Okada contacted Stone and told Stone fo
coniact Peters about the possibility of buying apartment
1203. The prosecutor put that witness, Okada, before the
grand jury and asked him about when Okada heard about
Peters “moving” and “buying” apartment 1203. The
prosecutor did not allow Okada to testify ebout his role in
making the availability of apartment 1203 known to Stone
and Peters, Okada’s testimony would have been the only
direct testimony on the subject, it was not in contradiction
of Okada’s testimony about “moving” and “buying,” and
it would clearly have negated puilt.

The circuit court did not err when it digmissed the perjury
cowit of the indicttent.

E. Remedy .

P2l 13} 891 e are mindful that dismissal of an indictment
is required only in flagrant cases in which the grand jury
has been overreached or deccived in some significant
way. Stale v. Mendonca, 68 Haw. 280, 283, 711 P.2d 731,
734 {1985); State v. Pulawa, 62 Haw, 209, 215-16, 614
P.2d 373, 377-78 (1930). The S$iate, citing Stare v.
Scotland, 58 Haw. 474, 572 P.2d 497 {1977} and other
cases, argues that if we conclade there was prosecutorial
misconduct, the appropriate remedy would be suppression
of the evidence, not dismissal of the indictment, We
disagree. We have concluded the privileged and bolstered
testimony presented by the State and the exculpatory
testimony omitted by the State prevented the grand jury
from acting fairly and impartially. See Chong, supra,
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quoting Bell, supra. “If the illegal or improper testimony
clearly appears fo have improperly influenced the grand
jurors despite the presence of sufficient evidence
amounting to probable cause to indict the defendant,[*]
[the defendant] would be entitled to a dismissal™
Scotfand, 58 Haw, st 477, 572 P.2d at 499. “Where 2
defendant’s substantial constitutiona! right to a fair and
impartial prand jury proceeding is prejudiced, a quashing
of the indictment emanating therefrom is an appropriate
remedy.” State v. Joao, 53 Haw, 226, 230, 491 P.2d 1089,
1092 {1971}.

U9 In State v. Moriwake, 65 Haw. 47, 647 P.2d 705
{1982) this court held that a trial cowt’s power to
administer justice may be properly invoked to dismiss an
indictrent with prejudice. Our duty to administer justice
requires that we invoke that authority 929 *527 here to
mandate dismissal of these indictments with prejudice. As
the Moriwake court noted:

[Wle are cogmizant of the deference to be accorded the
prosecufing attorney  with regard to  criminal
proceedings, but such deference is not without bounds.
As stated elsewhere:

Society has a strong interest in punishing criminal
conduct. But society slso has an interest i protecting
the integrity of the judicial process and in ensuring
fairness fo defendants in fudicial proceedings. Where
those fundamental interests are threatened, the
“diseretion” of the prosecutor must be subject to the
power and responsibility of the court.

State v. Braunsdorf, 58 Wis2d 509, 297 N.W.2d 808,
817 (1980) {Day, J., dissenting).

State v. Moriwake, 65 Haw, 47, 56, 647 P24 705, 712
{1982). In State v. Alvey, 67 Haw, 49, 57-58, 678 P.2d 5,
10 {1984), this court noted that a judge’s inkerent power
to dismiss an indictment is not generally so broad as to
dismiss an indiciment with prejudice before trial unless
the State’s misconduct represents & serious threat o the
integrity of the judicial process or there is a clear denial of
due process, a violation of some constitutional right, is an
arbitrary action, or is the result of some other
governmental misconduct In Meriwake, supra, and in
Alvey, supra, this court

cautioned that 2 frial court's
inherent power to dismiss an
indictrnent is not a broad power and
that trial couris must recognize and

weigh the State’s interest in
prasecuting orime against
fundamental fairness to  the
defendant ... [and] made clear that,
even if “there are serious
gquestions™ zhout a material element
of a crime, it is not within the friat
court’s discretion to usurp the
function. of the trier of fact before
trial,

State v. Lincoln, 72 Haw. 480, 825 P2d 64, 70-71(1992).
We are cognizant of the State’s strong interest in
prosecuting crime, but we are equally cognizant that the
State’s duty is to pursue justice, not convictions, and the
prosecutor has a duty to act as a minister of justice to
pursue prosecutions by fair means. We must weigh the
Stete’s intercsts apainst the defendants’ rights 1o
fundamental fairness, including an unbiased grand jury. In
doing so, we cannct but conclude that the State’s actions
in these cases threatened the integrity of the judicial
process and denied the defendants the process they were
due, The State acted here in complete disregard of the
attorpey-clieat privilege and the rules of cvidencs, Tn
doing so, the State deprived the defendants of & timely
cpportunity to raise the attorney-client privilege issue and
to scek & preliminary judicial determination of it. In
addition, the State improperly bolstered the testimony of a
witness by wrongly presenting the testimony as privileged
testimony within the crime fraud exception to the attomney
client privilege, and prohibited a withess from presenting
clearly exculpatory evidence. The State’s actions cannot
but have improperly influenced the grand jury and
prevented it from operating with fairness and impartiality.
The State’s actions here, some of which were taken in
contravention of the circuit court’s clear instructions to
seelc preliminary judicial review, represent a serious threat
to the integrity of the judicial process and merit dismissel
with prejudice.

We take notice that these defendants have been charped
with serious crimes several times. In each instance the
indictments have beep dismissed due fo prosecutorial
misconduct. In a dissent in United States v.. Willioms, 504
U.S. 36, 112 5.Ct. 1735, 118 L.Ed.2d 352 (1992), United
States Supremne Court Associate Justice John Paul Stevens
discnssed the dangers of misconduct by a United States
Attomey. His discussion on the subject is applicable to
misconduct by any prosecuting attorney:

Justice Sutherlanhd’s identification of the basic reason
why [prosecutorial] ... misconduct is intolerable merits
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repetition:

“The {prosecutor] ... is the representative not of an
ordinary party to a controversy, but of a sovereignty
whose obligation to govern impartially is as compelling
as its obligation to govern a1 all; and whose interest,
therefore, in a eriminal prosecution is not that it shall
win a case, but that justice shall be done. As such, he is
in a peculiar and **930 *528 very definite sense the
servant of the law, the twofold aim of whick is that
guilt shall not escape or innocence suffer. He may
prosecute with carnestness and vigor-indeed, be should
do so. But, while he may strike hard bfows, he is not at
liberty to strike foul ones. Tt is as much his duty te
reftain from improper methods calenlated to produce a
wrongful conviction as it is to use every legitimate
tmeans 1o bring about 2 just one” Berger v. United
Stares, 205 U.S]78], ar 88, 55 5.Cv 21 [629,] 633 [79
L.Ed. 1314].

¥t is equally clear that the prosecutor has the same duty
to refrain from improper methods caleulated to produce
a wrongful indictment. Indeed, the presccutor’s duty to
protect the fundamentat faimess of judicial proceedings
assumes special importance when he is presenting
¢vidence to & prand jury. As the Court of Appesls for
the Third Circuit recognized, “the costs of continued
unchecked prosecutorial misconduct” before the grand
jury are particularly substantial because there

"the prosecutor operates without the check of a judge

or o trained legal adversary, and virtually immune
from public scratiny. The prosecutor’'s abuse of his
special relationship to the grand jury poses an
enormous tisk to defendants as well. For while in
theory a trial provides the defendant with a full
opportunity to contest and disprove the charges
apainst him, in practice, the handing up of an

Footnotes
1

indictment will often have a devastating personal and
professional impact that a later dismissal or acquittal
can never udo. Where the potential for abuse is so
great, and the consequences of a mistaken indictment
so serious, the ecthical responsibilifies of the
prosecutor, and the obligation of the judiciary to
protect against even the appearance of unfairness, are
correspondingly  heightened.” United States v
Serubo, 604 F.24d 807, 817 (1979).

United States v. Williams, 504 U.8. 36, 62-3, 112 5.Ct.
1735, 1750, 118 LEd2d 352 {1992) (Stevens, I
dissenting).

The State’s interest in prosecuting these cases is, at this
point, clearly outweighed by the lack of fundamental
faimess that would ensue were we to allow these
prosecutions to continue, '

LV. Conclysion

The circuit court’s orders of dismissal are affinned. The
circuit court’s orders that the dismissals are without
prejndice zre vacated and these eases are remianded to the
circuit court with instructions to enter the dismissals with
prejudice.

Parallel Citations

40P.3d 914

The record contains information thet both OKP and the Estate reaped considerable benefit from the transaction. OKP was
estimated to have reaped 2 nine million dollar profit. Rather than having to deal with a beaokrupt developer, the Estate apparenily
received the expectations from its original agreement with Kapalele Associaies, plus significantly increased annual payments at a
higher rate of interest, immediate rights w some of the money generated ffom the sale of condominium units, and, among other
things, additional security in the form of mortgages and partner guarantees that provided recourse in the event of OKP’ defiult.

Frenzi was allowed o resign from the practiee of law in lieu of discipline on April 10, 1997. See Supreme Court Case Number

20583, Office of Discipiinary Counsel v. Richard L. Frunzi. A resignation in lieu of discipline is & disbarment. RSCH 2.14(d).

Frunzi testified before the grand jury on January 14, 1999,

The State also subpocnaed Stone attorneys James Stubenberg and Jonathan Durrett. Stubenberg and Durrett raised privilege issues

on Stone’s behalf and the periies sought and obtained a court ruling concerning the extent to which Stubenberg and Durrett could

estify.
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In State v. Joao, the State introduced a grand jury witness as “the otiginal defendant chprged with murder” whe “decided to make a
clean breast.” 53 Haw. at 227, 491 P.2d at 1090. This court held that the prosecutor’s conduct was contrary to the fandamental
principles of liberty and justice that lLie at the base of alf our civil and political institations and affirmed the circuit court’s dismissal

of the indictment. 53 Haw. at 230, 491 P.2d at 10912,

Rule 503, Lawyer-client privilege. (a) Definitions. As used in this rule:
(1} A “client” is a person, public officer, or corporation, association, or other organization or entity, sither public or private,
who js Tendered professional legal services by a Inwyer, or who consults a lawyer with a view to obtzining professional
legal services.
{2) A “representative of the alient” is one having authority to obtain professional Jegal services, or to act on advice rendered
pursuant thereto, on behalf of the client.
(3) A “lawyer” is a person autherized, or ressonably believed by the client to be authorized, to practice law in any siate or
nation.
(4) A “representative of the Yawyer” is one directed by the lewyer to assist in the rendition of professional legal services,
(5) A communication is “confidential” if not intended 1o be disclosed to third persons other than those to whom disclosure :
would be in furtherance of the rendition of professional legal services %o the client or those reasonably necessary for the |
tremsmission of the communication,
(b} General rule of privilege. A client has a privilege to refuse to disclose and to prevent any other person from disclosing )
confidentinl communicetions made for the puepose of facilitating the rendition of professional legal services to the client {1) ;
between the client or the client’s representative and the lawyer or the lewyer's represertative, or {2) between the lawyer and the :
tawyer’s representative, or {3) by the client or the client's representative or the lawyer or 2 representative of the lawyer 1o a i
lawyer or 8 representative of a lawyer representing another party in a pending action and concerning a matter of common
interest, or (4) between representatives of the client or between the chient and a represemmtive of the client, or (5} among lawyers
and their representatives representing the same client,
() Who may claim the privilege. The privilege may be clainved by the client, the client’s guardian or conservator, the personal
represcatative of o deceased client, or the successor, trustee, or similar representative of a corporation, association, or other
organization, whether or not iz existence. The person who was the lawyer or the lawyer’s representative st the fime of the
communication shall clsim the privilege on behalf of the client unless expressly released by the client.
(d} Exceptions, There is bo privilege under this rule:
(1) Furtherance of crime or fraud. If the services of the lawyer were sought, obtained, or used to enable or aid anyone to
commit or plau (o coinmit what the client knew or ressonably should have known 1o be & crime or Faud:
{2) Prevention of crime or frand. As to a communication reflecting the client’s intent to commit a criminal or frandulent act
that the lawyer reasonsbly believes is Iikely to result in death or substantial bodily karm, or in substenfial injury to the
financial interssts or property of another;
(3) Claimants through same decensed client, As to a communication yelevant to an issue between parties who claim through
the same deceased client, regardless of whether the claims are by testate or intestate succession or by infer vives
tratisaction; .
(4) Breach of duty by lawyer or client. As to 2 communication refevant to an jssue of breach of duty by the Jawyer to the i
client ot by the client to the lawyer; :
(5) Document attested by lawyer. As to a communication relevant to an issue eoncerning wu attested document to which the
lawyer is an atiesting witness; :
(6) Joint clients. As to a communication relevant v a matter of common interest between twe or more ehients if the ‘
communication was made by any of them to 2 lawyer retained or consulted in common, when offered in an action between ;
any of the clients; or
(7) Lawyer’s professional responsibility. As to & communication the disclosure of which is required or authorized by the
Hawai'i rules of professional conduct for attorneys.

We recognize that some of the opinions cited in the lengthy Hst were filed after the State of Hawai'i presented its evidence to the
grand fories in the ections covered by these appeals, We list thern only to note the wealth of anthosity avallable on the subject of
attorney-client privilege and the burden of seeking exception to it. The list could have been much lenger.

We are aware that legitimate law enforcement may require that witnesses be questioned in confidenee. When an issue of privilege
is involved, each such case must be judged on its own merits tn determine whether a judicisl determination of privilege without the |
presence and argument of the person entitled to claim the privilege will meet the requirements of due process. At minimum, in the s
absence of an opportunity for the holder of the privilege to raise the issue or in the fuce of » faithless lawyer failing lo raise the
issue before a court of competent jarisdiction, the prosecutor must seek 4 court rufing on the privilege issue,
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We have reviewed Frunzi's testimony and conclude that most of it was privileged and none of the privileged testimeny was subject

-10 the crime-fraud exception to the attorney-client privilege. In the circumstances of this case, we see no need to burden this

opinion or to further breach the privilege with & lengthy exegesis or the subject. '

Having reviewed Aipa’s testimony, it s apparent that much of Alpa’s festimony concerned advice and consultation with the Estaie
trustzes, including Peters, about the trustees’ legal duties. The Staie’s own characterization of Alpa’s testimony belies ifs
conclusion that Aipa’s testimony was not privileged. The State says Aips was called “[tlo provide the grand jury with more
specific information from which to determine Peters knew that sy benefit he received from a transaction in which the trast was
also invoived needed to be retwrned 1 the trost [ The “specific information™ was, acconding fo Aipa’s testimony, the legel sdvice
that wes sought and rendered by outside counsel, In short, Aipa testified sbout “the aid of persons having knowledge of the Jaw and
skilled in its practioe,” see e.g. Zofin, 491 US. at 562, 109 S.Ct at 2625, and that, by any definition, js legal advice. The State
argues the attorey-client privilege belonged to the Estate, not Peters. We disagree, but see no reason to reach this issue of first
impression for Hawai'i in this case. CGf Hule v. DeShazo, 922 S.W.2d 920 (Tex.1996) (Texas Supreme Court concluded “the
trustee who refains an attomey to advisc bim or her in admiristering the trust is the real client, not the trust beneficiaries.”) “Client”
in the Texas ovidence code is defined exactly as it is in the Hawait Rules of Evidence and Bawei*l trestecs, like those of Texas,
are empowsrad o hire and consult attorneys and to ect on the attorneys” advice, See HRS § 554A-3(2)(23) {Supp,2000) and Riggs
Natiottal Bank v. Zimmer, 355 A2d 709 (DelCh.1976) (Delewae supreme court concluded that in litigation between trust

beneficlaries and trustees, the artorney-elient privilege did mot bar discovery heeause the legal counscl was sought to aid the
hencficiaries).

Given our disposition of this appeal, we make no fudgment about probable cause.

£nd of Document © 2013 Thomson Reuters. No claim lo original U.S. Govermnment Warks.
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IN THE COURT OF COMMON PLEAS OF DAUPHIN COUNTY,
PENNSYLVANIA
CRIMINAL DIVISION

SUPREME COURT PENNSYLVANIA
217 M.D. MISC. DKT. 2010

IN RE:

THE THIRTY-THIRD STATEWIDE
INVESTIGATING GRAND JURY : DAUPHIN CO. COMMON PLEAS
: : No. CP-22-CR-5164-2011

IN THE COURT OF COMMON PLEAS OF DAUPHIN COUNTY,

PENNSYLVANIA
CRIMINAL DIVISION
COMMONWEALTH OF
PENNSYLVANIA,
SUPREME COURT PENNSYLVANIA
917 M.D. MISC. DKT. 2010
v.

DAUPHIN CO. COMMON PLEAS
No. 1386-MD-2012

GARY C. SCHULTZ,

Defendant.
REQUEST EXPEDITED REVIEW

1 have carefully reviewed the facts and circu;ﬁsta‘nces of Cynthia Baldwin’s relationship
with Gary Schuliz and Timothy Curley and have concluded, to a reasonable degree.of
professional certainty, that Ms. Baldwin represented both Mr. Schultz and Mr. Curley; before the
g}and ju_ry, that Mr. Schultz and Mr. Curley are now former clients of Ms. Baldwin, and that Ms.
Baldwin violated the standard of care in her representation of Mr. Schultz and Mr. Curiéy, ')
compromising their rights to effective representation 1o so many respects thﬁf their entitlement to
reljef seems compelling.

1 am a lawyer duly admitted to practice n the Supreme Court of the Commonwealth of

 Pennsylvania, the Appeliate Division, Second Department of the Supreme Court of New York,
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the Supreme Court of Connecticut, th

circuit courts of appeal and district courts. Caurrently,

e United States Supreme Court, and numerous federal

| am the George W. and Sadella D.

Crawford Visiting Lecturer in Law at Yale Law School teaching legal ethics and professional

responsibiiity- 1 am also the Supervising Law
endeavor to provide ethics advice, ©

services. Lam a partner an

yer of the Fthics Bureau at Yale, a pro bono
ounscling and support to those who cannot afford such

d former managing parther of Drinker Biddle & Reath LLP, a general

practice law firm of approximately 650 lawyers with a principal office in Philadelphia and

branch offices in New lersey, New York, California, Delaware, the District of Columbia, [Hinois

and Wisconsin.

[ have regularly b

responsibility of lawyers various proceedings i

United States. I have

spent my entire career as a trial

een consulted and testified about the ethics and professional

n both state and federal courts throughout the

\awyer, first at Community Action for

Legal Services in New York City and, since 1972, at Drinker Biddle & Reath LLP. My

specialties are general

|awyers regarding their professional responsibitities.

commercial litigation and the representation of and consultation with

| was a lecturer on {aw at Harvard Law qchool, teaching legal ethics and professional

responsibility; from 2007 through 2010. Jwasthel Grant Irey, Jr. Adjunct Professor of Law at

the University of Pennsylvania Law School from 200

have lectured on legal ethics at more than 3

0 through 2008, teaching the same topic. 1

5 faw schools throughout the country, have been a

visiting professor at Cornell University Law School, and was the Robert Anderson Fellow at the

Yale Law Qchool in 1997,

| have produc

and 1 have writtet extensively in the fie

ed and par‘iicipa‘ted in more than 200 continuing legal education seminars,

td. 1 am the author of Legal Tender: A Lawyer's Guide
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to Professional Dilemmas (ABA 1995); co-author (with Professor Susan Martyn) of Traversing
the Ethical Minefield (Aspen lst ed. 2004; 2nd ed. 2008), a casebook in professional
responsibility, Red Flags: Legal TFithics for Lawyers (ALI-ABA, 1ét ed. 2005, 2nd ed. 2010,
Supplement 2009), and Your Lawyer, A User’s Guide (LexisNexis 2006); co-author {(with
Professors Susan Martyn and W. Bradley wendel) of The Law Governing Lawyers: National
Rules, Standards, Statutes, and State Lawyer Codes {Aspen 20_06-2007 ed., 2007-2008 ed., 2008-
2009 ed., 2009-2010 ed., 2010-2011 ed., 201 1-2012 ed., 201 2-2013 ed.); co-author (with
Professor Susan Martyn) of The Ethics of Representing Organizations: Legal Fictions for
Clients (Oxford University Press 2009); and author of almost 160 articles on legal ethics and
related topics and several book chapters. 1 am the editor and contributing author of Raise the
Bar. Real World Solutions for 2 Troubled Profession (2007) and Fthics Centennial (2009), both
published by the ABA.

.} am a former member and Chair of the American Bar Association (FABA”) Standing
Committee on Eibics and Professional Responsibility and a former Chair of the ABA Section of
Litigation, the Jargest section of the ABA. representing almost 60,000 trial lawyers. 1 was an
adviser to the American Law Institute’s 12-year project, The Restatement of the Law Governing
Lawyers. lama Pellow of the American College of Trial Lawyers, and ] was a member of
Ethics 2000, the ABA Cominission established to Teview the Model Rules of Professional
Conduct. Currently, 1 am also a member of the Board of the Connecticut Bar Foundation.

My résumé is annexed hereto as TExhibit A.

Introduction
M. Baldwin's violations are serious. Indeed, one could teach much of the required

course in professional responsibility based on what occurred in these representations,

EXHIBIT C




representations that went badly awry. 1f the rights of Mr. Schultz and Mr. Curley to effective

representation had not been violated, they would not be subject to the criminal charges they

presently face.

Cynthia Baldwin Was Lawyer for Mr. Schultz and Mr. Curley ’
For All Purposes Before the Grand Jury T

The question of representation should not be an issue. Indeed, 1 have never seen the
question of clienthood challenged by a lawyer on such an unambiguous record. First, Ms.
Baldwin enters the grand jury room on behaif of both individuals as a lawyer, a statutory right
that was only available to her if she were representing Mr. Schultz and Mr. Curley; in fact, as
counsel only to Penn State she would have been barred from such an appearance. See 42 Pa.
Cons. Stat. Ann. § 4546(c); Pa. R. Crim. P. 231. Second, Ms. Baldwin, by her answer to the
presiding judge, represented on the record that she was representing Mr. Schultz ana Mr. Curley.
She had a chance to assert her present justification, see infra, that she was only representing them
as representatives of Penn State, an impermissible limitation but at least a warning; but Ms.
Baldwin stated nothing of the kind. Third, in the grand jury room, when Mr, Schultz and Mr.
Curley each testified that he was represented by Ms. Baldwin, she was silent. She failed to
correct what she would characterize as the misunderstanding of her role by Mr, Schultz and Mr.
Curley because, according to Ms. Baldwin’s lawyer, it would have been inappropriate to
“disrupt™ the proceedings to disabuse the putative clients of their mistake. In Ms. Baldwin’s
view it was apparently much more important to keep the testimony “ﬂowing” (testimony that had
bauﬂel};r commenced) than clarify whether she was fulfilling the witnesses’ constitutional right to
couns_el. In my view, the record could not be clearer. Mr. Schultz and Mr. Cﬁr]ey were led to

their respective criminal predicaments represented by Cynthia Baldwin.
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There Are No Second Class Clients

Ms. Baldwin’s assertion that she was representing Mr. Schultz as a representative of her
real client, Penn State, not only advances a defense that finds no support in our ethical standards.
but also confirms her conflict of interest. The idea that a lawyer can represent the officers or
employees of an organizational client under some kind of a watered down, second-class version
of clienthood finds no support in the Pennsylvania Rules of Professional Conduct. See In re
Fifih Pa. Statewide Investigating Grand Jury [No. 2], 50 Pa. D & C.3d 617, 622 (Dauphin Cnty.
Ct. Corﬁ. Pl. 1987) (“Adequate representation of a client requires full representation, not such
representation as is convenient as it relates to another client with whom there is a conflict of
interest.”); ABA/BNA Lawyers” Manual on Professional Conduct § 31:109 (“[CJourts do not
appear to accept the notion of an *accommodation client.”); Lawrence J. Fox, Defending a

Deposition of Your Organjzational Client’s Employee: An Fthical Minefield Evervone lgnores,

44 8. Tex. L. Rev. 185, 193 (2002) (noting that rules do not provide for “second-class quasi-
client status™}. Those rules recognize one form of client, and that client is entitled to the benefit
of all the lawyer duties under the rules, as well as the same fiduciary duties lawyers owe every
client. So once Ms. Baldwin admits she represented Mr. Schultz in some capacity her conduct
must be judged by the same standards that apply to every lawyer for every client.
The Tie Goes to the Client

Even if one were to view the record as raising some doubt about Ms. Baldwin’s lawyer
role, the result would be the same. The burden is always on the lawyer, not the putative client, to
clear up any miéunderstandings. This principle is reflected in multiple ways. For example, if
Ms. Baldwin did not represent Mr. Schultz and Mr. Curley, then the only possible alternative is

that Mr. Schultz and"Mr. Curley were unrepresented, triggering Rule 4.3 of the Pennsylvania
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Rules of Professional Conduct, the rule governing interactions wit the unrepresented. That rule
provides two ethical requirements.
First, the lawyer is required, in the face of confusion, to clarity the lawyer’s role and
interest in the matter. See Pa. Rules of Professional Conduct 4.3(c). But. as the record reads,
Ms. Baldwin did not tell Mr. Schuliz or Mr. Curley, “1 only represent Penn State; 1 don’t
represent you; if Penn State asks me to do so, I will blame you; even share your confidential i
information with Penn State.” No, Ms. Baldwin allowed Mr, Schultz and Mr. Curley to tell the
judge, the prosecutors and the grand jurors - with Ms, Baldwin silently sitting there — that Ms.
Baldwin was representing each of them.
Second, the lawyer dealing with an unrepresented person must refrain from giving the
unrepresented person any advice, with but one exception: the advice to get a lawyer. Sce Pa.

Rules of Professional Conduct 4.3(b). Regrettably, as we shall see, Ms. Baldwin offered Messrs.

Schultz and Curley much advice, some of it dreadfully wrong, even violating the rules of
professional conduct in the process. So whatever Ms. Baldwin says now, her conduct
unequivocally demonstrated back then that she represented Mr. Schultz and Mr. Curley, facts
which are uncontradicted and, in my view, dispositive.

Moreover, the jurisprudence is clear. When the putative client has a reasonable basis for
concluding that the individual is a client, the fawyer has an absolute obligation to disabuse the
client of that notion, or be deemed the client’s lawyer. See Moen v. Thomas, 682 N.W.2d 738,
743 (N.D. 2004) (“An attorney-client relationship *may arise when a putative client reasonably
believes that a particular lawver is representing him and the lawyer does not disabuse the
individual of this belief.’[] Furthermore, a lawyer who knows an individual believes an attorney-

client relationship exists, even if that belief is unreasonable, should disabuse the individual of
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that belief.”) (citations omitted); Lefta Assocs. v. Hurley, No. 1:09-cv-2487, 2012 WL 4484948,
at *19 (M.D. Pa. Sept. 27, 2012) (“It is the reasonableness of the client’s belief that the attorney
is providing legal services pursuant to an attorney-client relationship that controls tﬁe issue [of
whether an attorney-client relationship exists], not the attorney’s own belief.”); ABA/BNA
Lawyers’ Manual on Professional Conduct § 31:101 (“The traditional definition is that a lawyer-
client relationship ariscs if somecne seeks legal advice from a lawyer and the lawyer gives or
impliedly agrees to give it, or if a lawyer knows that someone reasonably believes himself to
be the lawyer's client and the lawyer does not dispel that belief.”) (emphasis added). But
here we have a written record that demonstrates not only did that not occur, but that, to the
contrary, Ms. Baldwin told the court she represented Mr. Schultz and Mr. Curley by word and
deed, letting the statements of Mr. Schultz and Mr. Curley that each was represented by her go
uncorrected as a court reperier recorde& her silence in the official transcript.
Where Is the Retainer Letter?
From the beginning of these two representations Ms. Baldwin violated important ethical
" obligations. First, our Pennsylvania Rules of Professional Conduct require that the lawyer
communicate to a new client, in writing, “the basts or rate of the [lawyer’s] fee . . . before or
within a reésonabie time after commencing the representation.” Pa. Rules of Professional
Conduct 1.5¢(b).
Second, Ms. Baldwin had particular responsibilities because she was compensated by
Penn State, not by Mr. Schultz and Mr. Curley. The Rules of Professional Conduct provide:
A lawyer shall not accept compensation for representing a client from one other
than the client unless:
(1) the client gives informed consent;

(2) there is no interference with the lawyer’s independence of professional
judgment or with the client-lawyer relationship; and
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(3) information refating to representation of a client is protected as required by
Rule 1.6.

Pa. Rules of Professional Conduct 1.8(f); see also id. cmt. [11] (“Because third-party payers
frequently have interests that differ from those of the client, . .. lawyers are prohibited from
accepting or continuing such representations untess the lawyer determines that there will be no
interference with the lawyer’s independent professional judgment and there is informed consent
from the client.”); id cmt. [12] (“Under Rule 1.7(a), a conflict of interest exists if there is
significant risk that therlawyer’s representation of the client will be materially limiied by the
lawyer’s own interest in the fee or arrangement or by the lawyer’s responsibilities to the third
party payer (for example, where the third-party payer is a co-client).”); Pirillo v. Takiff, 34} A2d
896, 903-04 (Pa. 1975) (affirming disqualification of lawyer from representing policemen where
fees were paid by Fraternal Order of Police, and where .interests of Order conflicted with
interests of policemen).

Third, when representing multiple clients in the same matter, the lawyer must inform all
clients of the potential for conﬂicts of interest. See Pa. Rules of Professioﬁa} Conduct 1.7(b)(4)
and cmt [ 18] (“When representation of muitiple clients in a single matter is undertaken, the
information [the lawyer provides] must include the implications of the common representation,
including possible effects loyalty, confidentiality, and the attorney-client privilege and the
advantages and risks invelved.”). Where, as here, a lawyer representsr multiple potential
defendants whose interests may diverge, the conflict is clear. See Pirillo, 341 A.2d at 906
(finding that lawyer could not represent multiple potential defendants in grand jury proceedings
where they might incriminate each other); 42 Pa. Cons. Stat. Ann. § 4549(c)(4) (prohibiting

lawyer from representing multiple witnesses in grand jury proceedings where conflict is likely).
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These rules are not technical requirements, the violation of which is of no matetial ol

moment. 1f Ms. Baldwin had sent retainer letters to Mr. Shultz and Mr. Curley and, in doing so,
addressed the issues that she was required to consider, particularly conflicts and confidentiality,
neither Mr. Schultz nor Mr. Curley would likely find themselves in the legal jeopardy they
currently face.

The Prosecutor’s Characterization of the Relationship Between Messrs. Schultz and
Curley and Lawyer Cynthia Baldwin Is Frivolous

One would think that the Commonwealth has no standing to even comment on the
lawyer-client relationship between Messrs. Schultz and Curley. on the one hand, and Cynthia
Baldwin on the other. It is the Commonwealth whose lawyers were fully aware of the conflicts
under which Ms. Baldwin was laboring at the time of the grand jury proceeding, stood silent,
took full advantage of the conflicts, and never informed the court of the nature and extent of the
conflicts so that the court could fulfill its duty of assuring that the rights of Messrs. Schultz and
Curley to effective representation were not systematically violated in the extreme. In short, the
Commonwealth’s lawyers abdicated their respensibilities as ministers of justice and protectors of
the constitutional rights of the accuseds and, therefore, should be disqualified from even
addressing the questions of the role of counsel and the attorney-chient privilege raised here.

But that standing question need not be reached since the Commonwealth’s presentation
on these issues strays so far from what the law requires that it is not worthy of real consideration
here. Indeed, the construct the Commonwealth’s lawyers offer the court could be dismissed as
comedic if the implications of the Commonwealth’s position were not so catastrophic to the
rights of the individval clients of Ms. Baldwin. The Commonwealth actually asserts that because

Messrs. Schultz and Curley were aware that Ms. Baldwin was general counsel for Penn State
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they should have understeod that they were merely second-class clients and, as a result, are

entitled to no attorney-client privilege whatsoever.

As [ have already noted, the Rules of Professional Conduct only contemplate one form of |
clienthood. And that form is full compliance with the Rules of Professional Conduct relating to
conflicts of interest, confidentiality, competence, communication, client control and all of the
other obligations the rules mandate for all clients. Therefore, once Cynthia Baldwin announced
to Messrs. Séhultz and Curley, the court, the grand jury, as fvel] as the Commonwealth’s Iawyers,
that she represented both of them, she was required, in fact, to represent both of them o the full
extent required by her fiduciary duties, see Capital Care Corp. v. Huni, 847 A2d 75, 84 (Pa.
Super. Ct. 2004), the Pennsylvania Rules of Professional Conduct, the Pennsylvania statutory
provisions governing the right to counsel before a grand jury, 42 Pa. Cons. Stat. Ann. § 4549(c),
and, not by the way, the United States Constitution. U.S. Const. amend. V, V1. Nor does the |
Commonwealth suggest that Ms. Baldwin ever warned Messrs. Schultz and Curley that her real
client was Penn State or that, when she told them she was representing them, her fingers were
crossed behind her back, and she never fully intended to fulfill that obligation, let alone warn
them that they would not receive the benefit of attorney-client privilege because of their second-
class status.

I do not believe for a moment that if such a wamning were given it would be of any
significance. Lawyers are not allowed 1o take on representations that somehow do not include
the attorney-client privilege. Indeed, there is no protection, ﬁo protection whatsoever, applicable
to the lawyer-client relationship that is more important than the attorney-client privilege. See
Upjohn Co. v. United States, 449 U.S. 383, 389 (1981) (“explaining that purpose of privilege “is

to encourage full and frank communication between attorneys and their clients and thereby

EXHIBIT C




promote broader public interests in the observance of law and administration of justice™); Gillard

v. AIG Ins. Co., 15 A3d 44, 47 and n.T (Pa. 2011) (highlighting purpose and importance of
privilege); Commonwealth v. Maguigan, 511 A.2d 1327, 1333 (Pa. 1986) {“The attorney-client
privilege is deeply rooted in our common law and can be fraced to the reign of Elizabeth I, where
it was already unquestioned. 1t is the most revered of our common Iaw privileges . .. .”)
(internal citation omitted). So for the Commonwealth to argue Ms. Baldwin represented Messrs.
Schultz and Curley, but that she did so, quite properly, without providing them with the benefit
of the attorney-client privilege, and that the lay clients should have divined that they were not
entitled to the attorney-client privilege from Ms. Baldwin’s exalted stz;tus as counsei at Penn
State, asserts a position that has no basis in any law or any support in the Pennsylvania Rules of
Professional Conduct.
In Joint Representations There Can Be No Waiver of the
Attorney-Client Privilege as to the Client That Is
Asserting the Privilege Unless That Client Waives the Privilege

The law governing the atiomey-client privilege in a joint representation is clear. As to all
lawyer-client communications among the multiple clients and the lawyer, there can be no waiver
of the privilege unless each client has given his or her informed consént —a defined term' —to
waive the privilege. See In re Teleglobe Comme'ns, Corp., 493 F.3d 345, 363 (3d Cir. 2007)
(*[Waiving the joint-client privilege requires the consent of all joint clients.”) (citing
Restatement {Third) of the Law Governing Lawyers § 75(2)).” To have a different rule would

mean that there could never be a joint representation, no matter how otherwise conflict-free the

! <snformed consent’ denotes he consent by a persen 1o a proposed course of conduct after the lawyer has
communicated adequate information and explanation about the material risks of and reasonably available
alternatives to the proposed course of conduct,” Pa. Rules of Professional Conduct 1.0(e).

2«7A] client may unilaterally waive the privilege as to its own communications with a joint attorney, so long as
those communications concemn only the waiving client; it may not. however, unilaterally waive the privilege as to
any of'the other joint clients’ communications ot as 10 any of s communications that relate te other joint clients.”
I re Telegfobe, 493 F.3d at 363 (ciling Restatement {Third) of the Law Governing Lawyers § 75(2) cmi. €).
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joint representation might be. And that is because each client in the joint representation would
always be in jeopardy that that client might lose protection of the privilege involuntarily as the
co~q1ient took advantage of an individual’s right to waive in order to gain some competitive
advantage, or in the case of criminal matters, leniency for cooperation. So, in order to waive the
privilege here, Ms. Baldwin would have been required to seek the informed consent of Messrs.
Schultz and Curley before she could disclose any conversations she had with those two
gentlemen while she was representing them. Yet the record | have reviewed demonstrates that
there never was so much as a telephone call or other communication to either Messrs. Schultz
and Curley or their new lawyers seeking such a waiver. Nor would there be any reason why
either of them would even nod at such an ill-advised waiver,

But we are told by the Commonwealth the foregoing does not apply here because Messrs.
Schultz and Curley should have known that Penn State, as Cynthia Baldwin’s client, controlled
the privilege and could waive i.t at any time, not only for Penn State but for Messrs. Schultz and
Curley. What an extraordinary, frivolous and dangerous assertion! What the Commonwealth is
telling the court is that, without warning or explanation, let alone informed consent, Messrs.

- Schultz and Curley were supposed to understand that even though the clients, the court and the
grand jury were all told in no uncertain terms by Ms. Baldwin - on the record - that she was
representing these two, Ms. Baldwin was totally free to disclose any of the privileged
information of her two individual clients at any time and without warning if Penn State directed
her to do so. That turns the faw of privilege literally upside-down, rendering it a false protection

and leaving the clients helpless before the power of the Commonwealth.
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Even if Ms. Baldwin Incerrectly Thought She
Might Disclose Privileged Information,
She Was Not Entitled to Decide That Question for Herself

Ms. Baldwin’s sins here are both manifold and manifest. Turning against one’s clients is
the greatest betrayal a lawyer can commit. But that is what Ms. Baldwin did here, stripping the
cliénts of any opportunity to object to her misdeeds. Either she was subpoenaed to the grand jury
or she voluntarily agreed to appear. Either way, she ran right through the red light by, in fact,
testifving before the grand jury without notige to her former clients.

Why were they entitled to this notice? Because if Ms. Baldwin planned to disclosc one
iota of privileged information to the grand jury, her former clients were entitled to notice so that
they could take appropriate action to prevent that testimony from being glicited before her former
clients had a chance to argue before a court of law that Ms. Baldwin was violating the attorney-
client privilege in doing so.

No lawyer is permitted to disclose confidential information without the informed consent
of the client. - No lawyer is permitted to testify to privileged information under subpoena without
ejther asserting the attorney-client privilege or giving the former client an opportunity to do so.
See In re Grand Jury Subpoena Duces Tecum, 391 F. Supp. 1029, 1033 (S.D.N.Y. 1975) (former
counsel that received grand jury subpoenas was obligated to assert attorney-client privilege with
respect to documents it “deemed arguably protected by the attomey-client privilege™); Pa. Eth.
Op. 98-97 (advising that lawyer “should assert the attorney/client privilege and [the lawyer’s)
ethical duty of confidentiality in every instance where it is plausible that such restrictions on
disclosure apply” and that “[i]n cases of doubt, [the lawyer] should not attempt to unilaterally
determine the privilege or ethical issues on [his] own but instead seck a determination by the

Court”). And the last thing a former lawyer may do is take the taw into her own hands, decide
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that former clients were not entitled to the privilege, give them no opportunity to object, give the
courts no opportunity to adjudicate the question, and simply provide the privileged information
on her own motion.

There was a time when Ms. Baldwin was a judge who decided such questions. So
perhaps she forgot that in representing Messrs. Schultz and Curley she was now simply a lawyer
without the power to adjudicate the most sensitive questions of all relating to a client, to wit,
whether a lawyer can be forced to testify about lawyer-client communications undertaken in
confidence for the purpose of offering or receiving legal advice. But as a result of Ms.
Baldwin’s misconduct, Messrs. Schultz and Curley went six moenths without being aware of Ms.
Baldwin’s betrayal and only learned of her shocking abandonment of her former clients when the
new indictment was issued. Ms. Baldwin’s conduct in this regard cries out for relief.

¥t Was a Crime for Ms. Baldwin and the Commonwealth’s Lawyers to
Decide the Crime-Frand Exception

Permit me again to address some first principles. If the attorney-client privilege is the
most sacred protection ﬁSr the right of a client to consult a lawyer with confidence that the
client’s innermost secrets will not be disclosed by the lawyer, then the crime fraud exception fo
the privilege, which ldocs permit inquiries into communications between Jawyer and client, is one
that must be applied with great circumspection and care Qn]y after the client, represented by
counsel, has had a full opportunity to assert that the crime fraud exception does not apply. This
doctrine is so carefully circumnscribed that the courts are not even permitted to lock at the
challenged privileged communication unless those who assert the crime fraud exception should
independently establish, without reference to the challenged communications, that there is a good
reason to believe this exception is likely to be applicable in this situation. See United States v.

Zolin, 491 U.S. 554, 572 (1989) (“Before engaging in in camera review to determine the
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applicability of the crime-fraud exception, ‘the judge should require a showing of a factual basis

adequate to support a good faith belief by a reasonable person” that in camera review of the
materials may reveal evidence to establish the claim that the crime-fraud exception applies.”)
{internal citation omitted).

The conduct of the Commonwealth and Ms. Baldwin with respect to this assault on the
attorney-client privilege of Messrs. Schultz and Curley makes a mockery of the foregoing.
Apparently, the Commonwealth decided the crime fraud exception should apply. What a

“surprise! Opponents of those asserting the privilege bandy about the applicability of the crime
fraud exception all the time when it is in their best interests to do so. If successtul, they will
have invaded the sanctity of the lawyer-client relationéhip, and perhaps gained access to some
information damaging to their adversary.

[t would appear that Ms. Baldwin instigated the crime fraud exception allegation or, in
any event, went along with it, testifying to communications between Messrs. Schultz and Curley
and herself, without any notice to the clients, stripping the clients of any opportunity they would
have to demonstrate to the contrary that the crime fraud exception should not apply. Inmy
experience, this conduct on the part of former counsel is not only a blatant betrayal, but is
unprecedented in the annals of lawyer representation of chients.

Even if she -were convinced that some court would decide that the crime fraud exception
should apply, Ms. Baldwin was not permitied to act on that conclusion. Rather, she had an
absolute obligation to notify the clients and give them every opportunity to convince the court
that both the Commonwealth and Ms. Baldwin were incorrect and, in any event, were not

entitled to make the decision sua sponte. See Edna Selan Epstein, The Attorney-Client Privilege

and the Work Product Doctrine 711 (5th ed. 2007) (noting that holder of privilege must be given

EXHIBIT C




an opportunity to rebut whether communications were “in furtherance of a contemplated crime

ot Traud™; of. Commw. v. Harris, 32 A.3d 243, 248-51 (Pa. 2011) (reaffirming right to
immediate appeal of orders overruling claims of privilege because of importance of privilege and
inability of later appeal to undo harm of disclosure).

Ms. Baldwin’s role in this is particularly suspect in my view because the only motivation
for hér cooperating with the prosecution in this way, abandoning her clients so completely, is so

that she could be held harmless for her misconduct in telling the clients and the court that she

represented these two individuals when, in fact, she was not providing them legal representation
at all. Indeed, nothing demonstrates more her conflicts of interest than her conduct with respect
to the crime fraud exception.

Conclusion

The role of the lawyer is a sacred one. Its entire purpose is to provide clients with that

one true champion who will advocate for the client and remain loyal to the client throughout and
even Jong after the representation ends. Faced with the authority of the state to bring criminal
charges, all of these obligations become even more important and of constitutional dimensions.
As a result, when lawyers feign representation, but in fact abandon their clients and, worse yet,

become instrumenialities of the state, aiding the prosecution of their clients, the entire system of
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jﬁstice iz systematically destroyed. Yet that is precisely what happened here when Cynthia
Baldwin went from stating that she was representing Messrs. Schultz and Curley, to providing
them with no effective representation whatsoever, to betraying them in her testimony before the

grand jury. This extraordinary set of circumstances cries out for relief.
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Lawrence §. Fox )

New Haven, CT
January 15,2013

17 -

EXHIBIT C




