IN THE COURT OF COMMON PLEAS
DAUPHIN COUNTY, PENNSYLVANIA

IN RE: : SUPREME COURT OF PA
: 217 MLD. MISC. DKT. 2010
THE THIRTY-THIRD :
STATEWIDE INVESTIGATING : DAUPHIN COUNTY COMMON
GRAND JURY : PLEAS

¢ No. CP-22-CR-5164-2011
¢ No. CP-22-CR-5165-2011

IN THE COURT OF COMMON PLEAS
DAUPHIN COUNTY, PENNSYLVANIA

COMMONWEALTH OF PENNSYLVANIA,
: SUPREME COURT OF PA
V. : 217 ML.D. MISC. DKT. 2010

: DAUPHIN COUNTY COMMON
: PLEAS
: Complaint No. G07-1146135

TIMOTHY M. CURLEY and :
GARY C.SCHULTZ, : REQUEST EXPEDITED REVIEW
Defendants.

JOINT MOTION TO QUASH PRESENTMENT AS DEFECTIVE
FOR RELYING ON ATTORNEY-CLIENT PRIVILEGED
- COMMUNICATIONS AND WORK PRODUCT

AND NOW, come the defendants, Timothy Mark Curley, by and through his
attorney, Caroline M. Roberto, Esquire, and Gary Charles Schultz, by and through his attorney,
Thomas I. Farrell, Esquire, and respectfully file the within Motion to Quash Presentment and
state the following in support:

1. Pursuant to Notice of Submission of Investigation No. 1., a statewide investigating

grand jury conducted an investigation into reported sexual assaults of minor male children by

Gerald A. Sandusky over a period of years. See Exhibit A, November 1, 2012, Presentment at 1.

2. On January 12, 2011, defendants Timothy M. Curley and Gary C. Schultz testified

before the grand jury investigating the allegations against Sandusky.



3. As we described at length in our Omnibus Pretrial Motions, Exhibit G, then PSU
General Counsel Attorney Cynthia A. Baldwin represented Messrs. Curley and Schultz as their
counsel in connection with their grand jury appearances. She prepared Curley and Schultz for
their grand jury testimonies, accompanied each defendant to interviews with the Office of the
Attorney General on January 12, and attended their testimony in the grand jury hearing room, as
only counsel for a witness may do, 42 Pa.C.S.A. § 4549(b) and Pa. R, Cr. P. 231(A). The
Commonwealth, in its Answer to our Omnibus Pretrial Motions, agrees that Baldwin told
everyone, including the Deputies and the grand jury supervising judge, that she represented
Curley and Schultz. See Exhibit H, Answer at p.6, 17; p.8, §36; p.10 J13; p.23.

4. OnNovember 4, 2011, Curley and Schultz were each charged with one count of
Perjury based on their respective grand jury testimonies, a violation of 18 Pa.C.S. § 4902 and a

felony of the third degree, and one count of Failure to Report iﬁ violation of 23 Pa.C.S. § 6319, a

summary offense.

5. OnNovember 1, 2012, Curley and Schultz were also charged with two counts of
Endangering Welfare of Children in violation of 18 Pa.C.S. § 4304, a felony of the third degree,
and Obstruction of Justice, a violation of 18 Pa.C_.S. § 5101, a misdemeanor of the second
degree.

6. On that same date, defendants and Graham B. Spanier were also charged with three
counts of Conspiracy, in violation of 18 Pa.C.S. § 903, based on the uﬁderlying offenses of
Obstruction of Justice, a misdemeanor of the second degree, Perjury, a felony of the third degree,
and Endangering Welfare of Children, a felony of the third degree. A Presentment issued by the

Third-Third Statewide Investigating Grand Jury was attached to the criminal complaint. See

Exhibit A.



7. The Presentment indicates that the additional charges brought against Curley and
Schultz are based, in large part, on Baldwin’s testimony before the grand jury as to privileged
communications with her clients Schultz, Curley and Spanier and attorney work-product
performed for them. Testimony by Baldwin was specifically presented as evidence that certain
acts committed by Curley and Schultz were part of alleged conspiracy to obstruct justice.

8. Baldwin’s testimony was offered to substantiate the allegation that Curley, Schultz, -
and Spanier conspired fo make false statements to the grand jury. See Presentment at 38.
Baldwin’s testimony about her privileged conversations with Schultz, Curley and Spanier is in
fact the sole support for the existence of a conspiracy to commit perjury. She testified before the
grand jury that based on her conversations with her clients, it was evident that Curley and Schultz
“extensively discussed” their grand jury testimonies with Spanier. See Presentment at 25.

9. Baldwin’s testimony about privileged attorney-client conversations also was
presented to support the accusation that Curley and Schultz conspired to obstruct justice by
deliberately preventing compliance with grand jury Subpoena 1179. See Presentment at 38,
According to the Presentment:

During this meeting, and at a number of other meetings, Baldwin sought to

determine if any of the information required by Subpoena 1179 was known to

Athletic Director Curley, Vice President Schultz, and President Spanier. Each

personally and directly assured her that they knew of no information or documents

involving alleged misconduct or inappropriate contact by Jerry Sandusky. -They

also assured her that they would look and see if they could find any such

information or documentation. In the several weeks after the receipt of Subpoena

1179, all three individuals - Spanier, Schultz and Curley -assured Baldwin that

they had investigated and determined that they possessed no information or

documents that would be responsive to Subpoena 1179. She was specifically

assured that they had searched through their emails and physical documents for

any Sandusky-related materials. In addition, Athletic Director Curley informed

Baldwin that the Athletic Department did not possess any applicable responsive
materials.



Presentment at 21. These assertions, which form a substantial part of the basis for the obstruction
and conspiracy charges, come entirely from Baldwin’s description of privileged communications
with her clients.

10. Tt should be noted that Baldwin’s assertions are inconsistent with Schultz’ and
Curley’s grand jury testimony. Mr. Curley was not asked in the grand jury about any documents
or his search for them. Exhibit G. At the time Mr. Schultz testified, he was retired from PSU
and had been replaced as Senior Vice President for Finance and Business. When asked about
notes, Mr. Schultz volunteered to the grand jury that he believed he did create notes. While he
believed they had been destroyed when he retired, he suggested that they might still exist, but he

did not know for certain:

Q: Do you believe that you may be in possession of any notes regarding the
2002 incident that you may have written memorializing what occurred?

A: I have none of those in my possession. I believe that there were probably
notes taken at the time. Given my retirement in 2009, if I even had them at that
time, something that old would have probably been destroyed. I had quite a
number of files that I considered confidential matters that go back years that
didn’t any longer seem pertinent. I wouldn’t be surprised. In fact, I would guess
if there were any notes, they were destroyed on or before 2009.

Exhibit [, Schultz GJ Transcript at 16 (emphasis added).

11. Follow-up questions from the prosecutor showed that the prosecutor understood Mr.

Schultz’ answer to indicate that the notes might exist:

Q: Are you aware of any memorandums or any written documents
other than your own notes that existed either at the time of this incident or after
this incident about the 2002 events?

A: No.

Schultz GJ Transcript at 27-28 (emphasis added).



12. Thus to the extent that the obstruction of justice charge relies on an alleged
misrepresentation by Mr. Curley or Mr. Schultz that they had no responsive documents, that
misrepresentation, if indeed it was made, was made only to Ms. Baldwin, in a confidential
communication, not to the grand jury.

13. Messrs. Curley and Schultz have not waived their privileges. To the contrary, on
June 1, 2012, counsel for Mr. Schultz wrote Ms, Baldwin’s counsel to inform him that Mr.
Schultz did not waive the privilege and to instruct him that his client should “assert the attorney-
client and work-product privileges in response to any and all requests from the OAG, the USAO
in the Middle District of Pennsylvania, Louis Freeh and his investigative group and anyone else
who may ask.” Exhibit B. On June 11, 2012, counsel for Mr. Curley also sent a letter to Ms.
Baldwin’s attorney asserting the attorney-client privilege and requesting that, “you and Justice
Baldwin assert the attorney-client work produce privileges in response to all requests from the
Attorney General, the United States Attorney’s .ofﬁce in the Middle District, the Louis Freeh
investigation and those associated with if, and all others seeking information or response related
to Mr, Curley.” Exhibit C.

14. On October 2, 2012, Attorney Michael M. Mustokoff, counse! for the Pennsylvania
State University sent this Court a letter partially waiving the attorney-client privilege concerning
certain communications and correspondence of its former General Counsel, Cynthia A. Baldwin.
Counsel for Curley and Schultz were copied. Exhibit D,

15. On October 11, 2012, counsel for Curley and Schultz separately wrote to this Court
asserting the attorney-client privilege concerning communication and correspondence with their
counsel, Ms. Baldwin, “against production to the Grand Jury, the Office of Attorney General of

Pennsylvania and any other party.” Exhibits E and F, respectively.



16. On December. 13, 2012, a preliminary hearing regarding the new charges against ‘
Curley and Schultz is scheduled before the Honorable Magisterial District Judge William C.
Wenner. Defendants also intend to file before Judges Hoover and Wenner, a motion to preclude
the testimony of Ms. Baldwin at the preliminary hearing.

17. 42 Pa.C.S.A. § 5916 requires this Honorable Court to exclude the testimony of
Ms. Baldwin in the Grand Jury proceedings against her former clients, Curley and Schultz. In the
absence of a waiver by the client, an attorney is barred from testifying, in a criminal matter,
regarding statements that the client made to the atforney in confidence. 42 Pa.C.S.A. § 5916.

18. The presentment is defective as it relies upon communication in violation of the
attorney-client privilege. 42 Pa.C.S.A. § 5916.

19. Quashal is the appropriate remedy for defects in the presentment. Sece, In re:
County Investigation Grand Jury VIII, 2003, 2005 WL 480744 (Pa. Com. Pl); Commonwealth
v. Schwartzman and Schwartz, 1981 W1, 207427 (Pa. Com. Pl.).

20. Title 42 Pa.C.S.A. §722(5) permits a direct appeal to the Pennsylvania Supreme
Court “where the matter relates to the convening, supervising, administration, operaticn or
discharge of an investigating grand jury or otherwise directly affects such a grand jury or any
investigation conducted by it.” Rule 3331 of the Pennsylvania Rules of Appellate Procedure also
authorizes a direct appeal to the Supreme Court under similar circumstances.

21. Moreover, the Pennsylvania Supreme Court has consistently held that “orders
overruling claims of privilege and requiring disclosure are immediately appealable.”
Commonwealth v. Harris, 32 A.2d 243, 251 (Pa. 2011) (PCRA court ruling that psychologist-

patient privilege had been waived immediately appealable);, Commonwealth v. Kennedy, 876



A.2d 939, 943-44 (Pa. 2005) (trial court order overruling assertion of attorney-client work
product privilege immediately appealable.)

22. Thus, we request that the Court consider this issue expeditiously so that
the parties may seek appellate review and a stay of the preliminary hearing if

necessary.
WHEREFORE, for the reasons stated, defendants respectfully request this
Honorable Court to Quash the Presentment as defective for including testimony of

Cynthia A. Baldwin in violation of the attorney-client privilege.

Respectfully submitted,
By:@/%ﬁ

Caroline M. Roberto, Esquire

Attorney for Defendant, Timothy Mark Curley
Pa. I.D. No. 41524

429 4™ Avenue, Suite 500

Pittsburgh, PA 15219

(412) 391-4071

By: W/de/

Thomas J. Fgrfell, Esquire

Attorney for Defendant, Gary Charles Schultz
Pa. I.D. No. 48976

Farrell & Reisinger

436 7™ Avenue, Suite 200

Pittsburgh, PA 15219

(412) 894-1380




COMMONWEALTH OF POLICE CRIMINAL COMPLAINT

PENNSYLVANIA COMMONWEALTH OF PENNSYLVANIA

COUNTY OF:DAUPHIN Vs, -

Magisterial District Number; 12-3-03 _

MDJ: Hon. WILLIAM C. WENNER DEFENDANT: (NAME andADDRESS)

Address: 5925 STEVENSON AVE., SUITEB | “TIMOTHY- .} “iMARK." g =
"HARRISBURG, PA 17112 - First Name... fMMdfe,Name' , Gei.:

Telephone: (717)545-0261 : ,RK NE BOALSBURG PA 16827 ‘

1-Felony Full -+ [da-Felony No Ext. [ B-Misdemeancr Limited - E-Misdemeanar Pending

11 2-Felony Ltd. : ] 5-Felony Pend. [ C-Misdemeanor Surrounding States [ Distance:
[ 3-Felony Surrounding States ] A-Misdemeanor Full O D—M:sdemeanor No Extradltlnn

Dockef Number Date Filed OTNIL!veScan Number Ccomplainillncudent Number

‘Request Lab Services?

, i { G07-1146135 392-88-50-8 O ves K NO

'GENDER - | pos 04/28/1654 | pos VIRGINIA | Aoeipos [/ | Co-Defendant(s)
= Male First Name Middle Name : Last Name Gen.
CFemale | AkA  TIM CURLEY

[RACE ~ Rwnite = = . % = TJAslan. & o . [ Black =" = - % %~ . [[] Nafive American _ [ Unknown

ETHNICITY Hispanic l J Non-Hispanic ] Unknown

HAIR COLOR. R T RGRYiGEy) - [RED (RedIA 'af: 3 pLu @ive) ~ OrLE Puple) * -[]8BRO Brown). .
' - ClexgBlack) - - [TioNG (Orange) E 000X (Unikc/Bald) . [F GRN (&reen) 3 PNk (Pink)
Dok , ;" OeLn{Bionde. Strawbery) - L R T o
EYE COLOR [ LK {Black) O BLU (Blue) {1 BRO (Brown) L1 GRN (treen) [ GRY (Gray)

HAZ (Hazel) - 3 mMAR (Marcon) [ PNK (Pink} 1 MUL (Multicolored) O 50 WUnk
License Number 15166572 Explres: 04/29/ 2016 |

DNA Location

.o State | Hazmat Reglstratlon . 'L..-coﬁ{r;{'i.veh § Oth. NCIC Veh. Code Reg.
Plate # O Sticker (MM/YY) / ind. . same
as Def.

VIN Year Make - Model . Style Color O

Office of the attorney for the Commonwealth [T Approved [ Disapproved because:

" (The attorney for the Commorwealh may require that the complaint, arrest warant affidavit, or both be approved by the attorney for the Commonwealth prior
to filing. Sea Pa.R.Crim.P. 507).

BRUCE R. BEEMER : - | [l

{Name of the attorney for the Commonwealth} (Signature of the attomey for the Commonweatth) (Date)
I, TPR. JAMES P. ELLIS & AGT. A.L. SASSANO ' SP062084-7118 / AT504374-367
(Name of the Affiant) (PSF'IMPOETC -Asstgned Affiant ID Numker & Badge ¥
of PA STATE POLICE & PA ATTORNEY GENERAL “PAPSP7400 /. PAD22240.". '
{Identify Department or Agency Represented and Political Subdivision} (Pollce Agency ORI Number)

do hereby state: (check appropriate box)
1. | accuse the above named defendant who lives at the address set forth above
1 | accuse the defendant whose name Is unk“nown to me but who is described as

1 | accuse the defendant whose name and popular deSIgnatlon or nlckname are unknown to me and whom | have
therefore designated as John Doe or Jane Doe
with violating the penal laws of the Commonwealth of Pennsylvania at [301] HARRISBURG
TBdVISEn Coae) ~(PIace-PoNcE Subdvision)—

in DAUPHIN County [22] on or about FEBRUARY 2001 TO PRESENT
- {County Code) . :
- = [rer— . £
AOPC 412A — Rev, 07/10 | : _ Page 1of

EXHIBIT A-1



& POLICE CRIMINAL COMPI._‘.AINT

Docket Number: Date Filed: OTN/LiveScan Number ComplaintIncident Number .
11/01/2012 : 'G07-1146135 :
| First: , Middle: Last
TIMOTHY MARK CURLEY

The acts committed by the accused are described below with each Act of Assembly or statute violated, if appropnate When

there is more than one offense, each offense should be numbered chronologicaily.

(Set forth a brfef sumnmary of the facts sufficient fo advise the defendant of the nature of the offense(s) charged. A citation to the statute(s) violated, without
more, is not sufficient. in a summary case, you must cite the specific section(s) and subsection(s) of the statute(s) or ordinance(s} allegedly viclated. The
age of the victim at the time of the offense may be included if known. In addition, soclal security numbers and financial information {¢.g. PINs) should not
be fisted. If the Identity of an account must be established, list only the last four digifs. 204 PA.Code §§ 213.1 - 213.7.}

O Attempt [ solicitation [ Conspiracy
18 901 A 189024 18903

Leﬂd?r_ Oﬁense#\“ Seaction Subsection PA Stahite (Titls) Counts Grade NCIC Offense Code UCR/NIBRS Code
: i 5 lﬂ [ Safety Zone [0 Work Zone

[ statute Description (include the name of statute or ordinance): ENDANGERING WELFARE OF CHILDREN

Acts of the accused associated with this Offense: A parent, guardian or other person supervising the welfare of a child
under 18 years of age, or a person that employs or supervises such a person, commits an offense if he knowingly
endangers the welfare of the child by violating a duty of care, protection or support. To wit: as more fully
described in the attached affidavit/presentment.

O Atiempt : [ Solicitation [} Conspiracy
ffer 18 901 A 18902 A : | 18503
O {2 |4304 - |[(A@: 7% LE 1 Bl 2000
Lead?  Offensed Section Subsection PA Statute (Title) Counts Grade NCiC Offense Cade UCR/NIBRS Code
" l [ safety Zone [J wWork Zone '

Statdie Deééribfion {include tﬁe name of statute or ordinance): ENDANGERING WELFARE OF CHILDREN

Acts of the accused associated with this Offense: A person commits an offense if the peréon, in an official capacity,
prevents or interferes with the making of a report of suspected child abuse under 23 Pa. C.S. Ch. 63 (relating to
child protective services}. To wit: ‘as more fully described in the attached affidavit/presentment.

=

[ Attempt 71 Solicitation . - [ Consplracy
18901 A 18902 A 18903

BEER)

O[3 . |si01

R THE18 . |1 .Mz o) -
Lead? _ Offense# Section i PA Statute {Tile} Counts Grade NCIC Offense Code UCR/NIBRS Code
[ Safety Zone [J work Zone

Statute Descnptlon (mclude the name of statute or ordinance): OBSTRUCTING ADMINISTRATION OF LAW OR OTHER
GOVERNMENTAL FUNCTION

Acts of the accused associated with this Offense: In that the defendant did intentionlly obstruct, impair or pervert the
administration of law or other governmental function by force, violence, physical interference or obstacle, breach
of official duty, or any other unlawful act. To wit: as more fully descnbed in the attached affidavit/presentment.

. [ ’ ) 8.k
AOPC 412A — Rev. 07/10 _ Page? of 4
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“@‘ POLICE CRIMINAL COMPLAINT

Docket Number: Date Filed: OTN/LiveScan Number - Gomplaintllncident Number
: 11/01/20 12 G07-1146135 ’
First: Middle: Last:

TIMOTHY MARK CURLEY

The acts commitied by the accused are described bselow with each Act of Aésembly or statute violated, if appropriate. When

there is more than.one offense, each offense should be numbered chronologically.
{Set forth a brief summary of the facts sufficient to advise the defendant of the nature of the offense{s) charged. A citation to the statute(s) violataed, without
morg, Is not sufflclent. In a summary case, you must cite the specific section{s} and subsection(s) of the statute(s) or ordinance(s) allegedly violated. The
age of the victim at the time of the offense may be included if known. In addition, social security numbers anc financial information {e.g. PINs) should not
be listed, If the identity of an account must be established, list only the tast four digits. 204 PA.Code §§ 213.1 - 213.7.)

Section

Lead? Offense#

Subsection

[] Attempt [] Selicitation Consplracy
18901 A 18902 A _ 18 903
0 4 . [s101 Tmewe. fr Jme | o [260

Counts )

Grade NEIC Offense Code

UCHINIBRS Code

PA Statufe (Tiie)

[0 Safety Zone

Ij Work Zone

Statute Descrlptlon (mclude the name of statute or ordinance). CRIMINAL CONSPIRACY (TO COMMIT OBSTRUCTING
ADMINSTRATION OF LAW OR OTHER GOVERNMENTAL FUNCTION)

attached affi dawtjpresentment

Acts of the accused associated with this Offense: In that the defendant did promote or facilitate its commision he
agrees with such other person or persons that they or one or mare of them will engage in conduct which
constitutes such ¢rime or an attempt or solicitation to commit such crime. To wit: as more fully described in the

O Attempt 1 solicitation Conspiracy
18901 A 18902 A 18 5803
la902  |A TIME18 11 . |R . | 260
_ Section Subsection PA Stafute (Title Counts Grade NCIC Offense Code UCR/NIBRS Cot}e
[1 Safety Zone [ Work Zone '

Statute Descrlption (lnclude the name of statute or ordmanoe) CRIMINAL CONSPIRACY (TO COMMIT PERJURY)

attached affidavit/presentment.

Acts of the accused associated with this Offense: In that the defendant did promote or facilitate its commision he
agrees with such other person or persons that they or one or more of them will engage in conduct which
constitutes such crime or an attempt or solicitation to commit such crime. To wit: as more fully described in the

35| I Attempt [ solicitation Conspiracy
18901 A 18902 A 18903
‘ 1 i | [ 260 -
Subsaction e} Counts Grade NGIC Offense Code UCR/NIBRS Code
[ satety Zone [ work Zone

WELFARE OF CHILDREN)

| Statute Descnptlon (|nclude the name of statute or ordinance): CRIMINAL CONSPIRACY (TO COMMIT ENDANGERING

attached affidavit/presentment.

Acts of the accused associated with this Offense: In that the defendant did promote or facilitate its commision he
agrees with such other person or persons that they or one or more of them will engage in conduct which
constitutes such crime or an attempt or solicitation to commit such crime. To wit: as more fully described in the

AGPC 4124 ~ Rev, 07/10

Page 5 of ELr
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| s POLICE CRIMINAL COMPLAINT
Docket Number: Date Filed: OTNiLiveScan Number Complainfflncident Number: =
: ' 11/01/2012 -G07-1146135 ot
First: Middle: Last:
TIMOTHY , MARK - | Curley

2. { ask that a warrant of arrest or a summons be issued and that the defendant be required to answer the charges | have
made.

3. 1 verify that the facts set forth in this comptaint are true and correct to the best of my knowledge or information and belief.
This verification Is made subject to the penalties of Section 4904 of the Crimes Code (18 Pa.C.S. § 4904} retating to
unsworn falsification to authorities.

4. This complaint consists of the preceding page(s} numbered 1 through 4.

The acts committed by the accused, as listed and hereafter, were against the peace and dignity of the Commonwealth
of Pennsylvania and.were contrary to the Act(s) of the Assembily, or in violation of the statutes cited.

{Before a warrant of arrest can be issued, an affidavit of probable cause must be completed sworn to before the
lssumg authority, and attached.)

TPR JAMES ELLIS & AGT LA NOVEMBER 01, 2012
SAS5ANO {Date) (Signature of Affiant)
AND NOW, en this date ‘. | certify that the comptaint has been properly completed and verified‘

An affidavit of probable cause must be campleted before a warrant can be issued.

{Magisterial District Court Number) ) (Issuing Autharity)
. . _ SEAL

AOPC 412A — Rev. 07/10 . Page Y o]
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Please provide the following information for each co-defendant.

' Co-Defendant Data Sheet

Docket Number:

Date Filed:

| 11/01/2012

OTN/LiveScan Number

Complaintincident Nl.gn_ll_)er :

“Middle:
MARK

Last:

GO7-1146135 -~ .~ ]

CURLEY

1:G07-1146135 -

Gomplaint/incident Number

GARY CHARLES SCHULTZ

Co-Defendant # 1

{Name}

636 ROSSLYN RD, PO BOX 363

{Home Street Address)

BOALSBURG, PA 16827

814-466-7609

“{City, State, & ZIP Code)

{Telephone #)

G07-1146135

-Complaintincident Number . .~

GRAHAM B. SPANIER

Co-Defendant# 2.

{Name)

425 WINDMERE DR, 2A

(Home Street Address)

STATE COLLEGE, PA 16801

814-954-7577

(City, State, & ZIP Code)

{Telephone #)

“Gomplaint/incidentNumber

Co-Defendant #

{Name)

{Home Street Address)

{City, State, & ZIP Code)

{Telephone #)

Co-Defendant #

* {Name)

{Home Street Address)

(City, State, & ZIP Code)

(Telephone #)

ADPC 412A — Rev, 07/10

: | .
Page _L of __f__
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Docket Number: Date Filed: - OTN/LiveScan Number
11/ 01/2012

& POLICE CRIMINAL COMPLAINT

complamtﬂncldent Numher-

First: ] ] Middle:
TIMOTHY MARK

607-1146135.
Last: .

CURLEY

AFFIDAVIT of PROBABLE CAUSE

SEE EXHIBIT "A" ATTACHED

|, TPR_JAMES ELLIS & AGT. A.L. SASSANQ, BEING DULY SWORN ACCORDING TO THE LAW, DEPOSE AND SAY
THAT THE FACTS SET FORTH IN THE FOREGOING AFFIDAVIT ARE TRUE AND GORRECT TO THE BEST OF MY

KNOWLEDGE, INFORMATION AND BELIEF.

Sworn o me and subscribed before me this - dayof

(Stgnature of Afﬁant)

Date

, Magisterial District Judge

* My commission expires first Monday of January,

SEAL

ADQPC 411C — Rev, 07/10

Page 1 of Qg}'
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FINDINGS OF FACT

This inyestigaﬁon commenced as a result of ‘allegations of sexual assaults of

minor male children by Gerald R. Sandusky ("Sandusky”) over a period of years while

Sandusky was a football coach with the Pennsyivania State University (“Penn State”j
footﬁall team and after he retired from coaching. The Thirty-Third Statewide
lnvestigating. Grand Jury-issués th.is Presentment |n furtherance™ of its ongoing
investigatidn of this matter and hereby incorporates all” of: its previous findings from

"Presentments No. 12 and 13 herein as if fully set forth,

1998 Incident Involving Victim 6

In the spring of 1998, -Sandusky was a very p;omi'ne‘nt defensive
coordinator/assistant foothall coach at Penn State. Sandusky had garneréd national
acc-laim for the‘_quality of his coadhing and was widely looked upon as the mastermind
of defenses t-r'lat led to twé ﬁational cha.mpionships in the 1980’s. He was revered in'
muc‘h of the State Coliege area not only for his coaching success, but also his work with
yoiuth through a noﬁfproﬁt organization he founded known as the Second Mile. |

Sandusky starfed the Second Mile ini thé 1970's, principally'_aé a fostér home that
would Vfo'cus on assisting troubled boy|s. Over time, the Second Milé developed into a |
much broader-based regional charly that focus'ed its efforis primarily on young boys
between the ages of eight and sixteen. By 1988, sandusky was clearly the estab!is‘hed
“name” behind the.cha-rity, utilizing his broéd 'arfay of contacts both at Penn State and

around the region fo raise money and create highly recognized events for the charity.

EXHIBIT A-7



On May 3, 1998, Sandusky contacted Victim 6, then eleven years o]d about
going to work out with him at Penn State facrlmes Victim 6 met Sandusky about four -

weeks prior at a Second Mile youth activity. Sandusky picked the boy up around

7:00 p.m., and they went to the East Area Locker Room on campus At the time, it
7 contalned workout faciliies, showers, and football team locker room. '

The “workout” sessicn consisted of a brief wrestling episods in ﬁhich Sandusky '
tried fo pin Victim 6, followed by a short period of using exercise machines. Afterwards,
. Sandusky kissed Victim 6 on the head and told him he -Icved him.. Sandusky then took
the b,oy'to a coach's locker room and suggestéd they showef together, Victim 6 testifiea
that he found .this‘-odd hecause the wcrkout.was brief and he had ‘ﬁot e_van begun
swe‘ating,. and tharafore he felt he did not need-a shower. Despite feelings of
em‘bafrassment and discomfort, Victim 6 did enter the shower room with .Sanc_iusky.

| Upon ‘entering the showers, Victim 6 immediately went 'io fhe side of the room

opposzte where Sandusky was showering. Sandusky” coaxed Victim 6 over to the
shower next to him, Sandusky placed his hands around the boy and told h|m he was
going to “squeeze his guts_ out” - Victim 6 tesﬂﬂad that this- made him very
uncomfo‘rfabie. He then lifted Victim 6 up fo “get soap out of his hair” and at that point
the boy's face was right in Sandusky's chest. | |

Sandusky took the boy home at around Q:OD p.m, and left the area. Victim &'s
mother» noticed that his hair Wasl wet and she inquired why. He infcrméd her of the
shower activity and she became quite concerned and upset. The next morning, she

made a repot to the University Park Police. Detective Ronald Schreffler was assigned
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to the case and almost immediately began an investigation into Sandusky’s contact with
the boy.

lnitiélly,- Centre County Children and Youth Services (CYS) were also notified of

- the complaint made by Vvictim 6"5 mather. Centre "County CYS referred the case,
however, to thé Pehns‘ylvanié Department of Public ‘Weifare' (DPW), citing a conflict of
interest due to their heavy involvement in placement and foster care éctivities with
Sandusky“s Secﬁnd Mile charity. Norm}al]y,‘the case would have been referred to a
neighboring county child welfare agency but, due to Sandusky’s ‘high-profile. status in
the cﬁmmunity, the case was sent directly o the state DPW In Harrisburg.

Detective Schreffler conducted the,investigatio'n‘o'ver a four-week period in May
and early ;lune 1998. It included not only interviews 6f Victimi 6 and his mo’.ther, but also
of a second child, B.K., also 11, who described véry similaf contact with Sandusky in a
showar on a different occasion. Schreffler testified..tﬁat, twice in mid-May, he and
University Police Detective Ralst'on listened in on two convérsaﬁons Victim 6's mother
had with Sandusky at her homie. She conf‘rbnted Sandusky about his conduct with her _
son in the shower and he adrhit'teﬁ hié.private parts may have touched her son'when he
bear-hugged, the béy. When informed that he was not to conta.ct Victim 6 anymore,‘
Sandusky resp.onded, ‘I understand. | was wrong. | wish | could get forgiveness. | know
I wor't get it from you: | wish | were dead.” Schreffler, Ral'ston, and Vigﬂm 6’s mother all
confirm.ed these conversatioris before the Grand Jury.

Sandusky was never inferrogated about the incident or the statements rhade 1o
Victim 6's mother. Then Centre County District Attorney Ray Gricaf decided there

' -would be no criminal charges. It was_only after this decision was made that Schreffler
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and Jerry. Lauro, an investigator with DPW, interviewed Sandusky on June 1, 1998.

. Lauro testified. that Sandusky admitted to showering with and hugging. Victim 6. He

acknowledged that it was wrong. Schreffler told him not fo shower with children

anymore and Sandusky assured .Scl:hrefﬂer that he would not. .

Tom Harmon was the Chief of Police of the University Police Department in 1998
and a thirty-year veteran of the University P.oiice Dt_apartment. Chief Harmon' testified
that he was concerned when tﬁe initial report regarding Sandusky came fo his -
Dep'ar"tment on May 4, ‘1998.'7 Chief Harmon received a rather extensive briefing from
Detective Schreffler'regarding .his interview with Victim 6 Chief Harmon then called
Gary Schultz, the Seniof Vice F’resiﬁent for Business and Finanbe at Penn State. -l
Sc‘hultz oversaw the University Police Department as a part of his positon. Chief
Harmon testiffed'that it was not unusual for him to keep Schultz infoimed of the Astatu‘s of
investigations that could' prove embarrassing to, or generate public scrutiny of, Penn .
State. Chief Harmon spoke in detail with Schultz on the evenings of May 4 and May 5

about specifics of the investigation.

Schuitz tock notes during his conversations with Harmon.! Schultz not only

. wrote down very detailed information about Sandusky's contact with Victim 8, but he

" also made several observations about the import of Sandusky's conduct. At one point

Schultz noted that Sandusky’s behavior toward Victim 6 was “at best inapprapriate @

worst . sexual improprieties.” He further noted that during the bear hug between

~ Sandusky and Victim & there “had-to be genital contact because of size difference.” He

also cléar]y.understood that Victim 6 had a friend (B.K.) and “claim{ed] same thing went

‘4 pages of notes kept by Schultz on 5/4 and 5/5/88 are Attached as Exhibit 1. It will be discussed laterin
this Presentment why these nates were not discovered by authorities until April of 2012.
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* on with him."” Schultz appeared fo énalyze what could ultimately be important areas for
police and prosecutors when he observed “critical issue — contact w genitals?” Finally,

at the conclusion of his'notes, he pondered two chEIlin'g questions when he wroie, “is

tﬁis opening of pandoras hox? Ot'her dﬁildren?”

-~ -The 'investigation by police and child welfare a'uthoriti'es irﬁo this incident was
clearly a matter of considerable ihtereét among high-ranking Pgnn State administrators.
Sandusky was iﬁ many.ways at.the pfn-lwécie of his career, enjoying tremendous st_atuge
both 'for'his coaching ability and his work withiﬁ the Second Mile. The filing of crilminal
charges or otlher legal action against Sandusky for having sexual contact‘_ with a young
boy could have preven troub!eéome'and embarraséing for Penn State, particularly in
light of the fact that the fncident' occurred on campus. The Grand ‘Jury reviewed a

lndmber of elect.ronic cornmunications from May and June of.1998 thét réﬂect the
- concern that several University officials’ shared- over the course and di.rection 0‘1; the
investigation.? Schul-t_z very quickly updated Athletic Director Tim Curley and University
President Graham Spanier. followiﬁg his éonversafiéné with Chief Harmon. Curley in
- fact sent.an e-mail on May's,' 1098 and alerte'd.Schuitz, “I have touched base with the
coach. Keep us posted. Thanks.” Schuitz responded to Curley on May 6 and copied the
| e-mail to Spanier, Fndicafting the following: “Will do. Since we talked tonight I've learned
that the Public Wélfare people will interview the individual ThU{s.clay.”3 In the first thir‘t‘y-
six‘ hO;.JFS after Victim. 6's mother alerted thel police, Schultz obtained detailed

information from the Chief of Police about virtually every aspect of' police contact with -

% These electrohic commiinications {e-malils) were not obtalned by this Grand Jury unti many months

after the original Presentment on this matter in November of 2011, and therefore could not be considered
" or utilized in our evaluation at that time. .

9 E-mail attached as Exhibit 2
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the boy, and ‘he was in both phone and e-mail contact with the Athletic Director (while
alerting the school President by, at a minimurm, copying him on communicatjons).

As the ‘police and child welfare investigation progréssed through the month of

May, there were a number of documented communiqations by Pann State ofﬁéiais
regarding this matter. Curley anxiously asked Schultz for status Lipdates on at_leasi‘ |
three occasions with phrases like “anything new iﬁ thié delpartment?" and "any further
update? The Grand Jury notes that these electronic communications clearly esta_blisr; |
that Curley; made a mafférially false statement under cath before the 30 Statéwide

Invéstigaﬁng Grand Jury when he testified he had no knowledge of this invesﬁgation,br

any fecoilection of his involvement® Schultz responded several times to Curley,

informing' him of investigatory decisions to have a child psychologist meet with Victim €

and that police and DPW caseworkers plannéd to mest with Sandusky fo discuss his

behavio‘r. Finally, on June 8, 1998, Schultz sent Curley an e-mail on which he copied

Spanier and Chief Harmon. Schultz informed Curley_ and Spanier of the decisioﬁ not to

pursue chérges and to close fhe,inves;:igation and, at the conclusidn, he'noted,“'i think
1]

the matter has been appropriately investigated and | hope it is now behind us.”™ .

Chief Harmon testified he was persona[ly relieved by the decision of the Centre

- County District Aftorney not to pursué criminal charges against Sandusky. He also

. understood Gary Schultz to be relieved by this decision. Ghief Harmon also indicated

he kept Schultz very informed of the investigation throughout May and spoke with him

by telephone on about five occasions. Chief Harmeon expected, as would be consistent

* E-mail attached as Exhlbit 3 and includes communleation from Gurley on 5/43, 5/18 and 5/30/98.
® The Grand Jury notes these false statements are the subject of a criminal trial in the Dauphin County
Court of Gommon Pleas in Commonwasaith v. Timothy Curley, docketed at No. GP-22-CR-5165-2011.

® See attached Exhibit 3
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with his experience when there was an investigation of‘-significant importance to both
the. Athletic Depariment and the-University as a whole, that Schultz would inform both

Spanier and Curley of what was happening. Numerous withesses who were employed

at Penn State 'teSilf!ed that Schultz was a detailed, orgamzed md:wdua! who adhered
faithfully to the chain of command and the “no surprises” rule for his immediate boss,‘
_ érgham Spanier. | |

jDetective‘Schrefﬂer_testiﬁed that the ninety—eiéht page police report was not filed
under a typical cfiminél investigation, but wa‘s,ins‘tead assigﬁed .an Administrative
number. This wouid make the report vefy difficult to locate unless someone specifically
knew identifiers of the case.- Detective Schreffler indicated that, in- his experience, it
‘was very unusual for é criminal investigation to be labeled in this manner within the
| University Police department, Chief Harmon agreed this was an unusual thi-n.g to do,
. and testified that it was done at his direction because there'was a concern.the media
might make inquiries if the incident were placed on their reguléf police log. .

Victim 8 testified along with Détective Schreffler at the criminal trial of Sandusky
In Centre County. Victim 6 and Sc'hrefﬂer'testiﬁed consistently with their appearance
hefore this Graﬁd Jury. As a result, Sandusky was convicted of Unlawful Contact with a

Mi_nér, Corrupting the Morals of a Minbr, and ,Ehdangering the Welfare of é- Child.”

” The verdict was refurned on June 22, 2012, and included forty-five total convictions spanning ten
separate victims. Sandusky was sentenced on October 9, 2012 and received an aggregate sentence of

thirty to sixty years In prison.
11
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Februarv 9, 2001 Incident

In December of 2010, Michae! McQueary testified before 1he Grand jury about‘ .

events he observed in the Lasch Building, on a Friday evening, on the Penn State

campus. McQueary detailed how he observed Sandusky sexually assault a young boy
in the shower at thatfacmty 8 '
" In'February of 2001, McQueary wés a gradu'éte assis’tant football coach. He was
working for ht—;éd. football.coach Joseph V, Paterno, for whom Mcheary had played the
pos;ition of quarterback from 1993 to 1997, ‘McQue_ary testified that he was siﬁing at
home on a Friday night watching a football movie, “Rudy.”® He decided to go to the
Lasch Buiiding a.nd do some work around nine o'clock in the evening. 'Earlier in ’f:he-da_y,
‘he had purchased a pair of éneakers and decided to bring them'to place in his locker.
Upon ente'ri-ng the locker room, McQueary heard showe_rs .running anld
skin-on-skin smacking sounds, He became boncérned ab;aut what he might be walking
-in on, and he proceeded quiékly over to his focker. His initial view was through a mirror
into the shower. He ohserved Jerry Sandusky,_who had been an as's'i.stant football
coach when McQueary plrayed at Penn State, standing behind a pre-pubescent boy who
was propped up agalnst the shower.  The boy's hands were up against the wall and he
was néked, as was S‘andusky; McQueary then stepped to the right and loo_ked directly

into'the shqwers. Sandusky had\ his arms wrapped around the boy's midsgcﬁon and

B Sanduéky was tried and convicted for this incident of four (4} criminal counts of indecent Asséuit, :
Unlawful Contact with & Minor, Endangering the Welfare of Children, and Corruption of Minors as a result
of a jury trial and verdict on June 22, 2012. McQueary was the sole witriess utilized to establish these

crimes beyond a reasonable doubt.
® The ariginal date of this Incident was belleved to have been In early March 2002, McQueary testifed the

incident happened in either 2001 or 2002. Subsequent evidence has confirmed the actua! date of the
incident as February 9, 2001. . .
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was right up against the boy. There was no doubt in McQueary’s mind that a sexual
. assault was taking place.

McQueary .slammed his locker door shut and observed Sandusky and the boy

separate from  their original position. He was 'extrlemely shocked and alarmed.
McQueary left the locker room é‘rea and went up to his office. He called his father, John
| McQueary, and provided him a brjef description of what he had seen. His father asked
hirht te drive over to his house, which McQueary did. | |

John McQueary testified tha.t he had never seen his 56n és saaken and upset as -
" he vﬁas that night. ' John McQueary also called a family fri.end, Dr. Joﬁathan Dranaov, to
come over to the house. Michael McQueary relayed some of what He had observed to
his father and Dr. Dranov. They advised him to contact‘Co-ach .Pa.terno early the next
morning gnd report what he had seen.

Early on Saturday morning, ngruary 10, 2001, Mike McQueary called his boss,
C:oach F’aternd McQueary ma_de the phone call at gpprdximately 7:00 a.m., and asked
if he could come fo meet with the coach. McQueary immedjately went to Paterno's
house, where he reported to F’atgrno what he witnessed between Sandusky and the
~ boy tﬁe_ night before. |

Josebh Paterbo testified before a prior Grand Jury that he did in fact receive
McQQeary's ilnforfnation at his home on a Saturday moming,' Paterno recognized that
McQueary wals ve|.‘y upset and assured him he did the right thing by éoming to Paterno.
Paterno iﬁformed the Grand Jury that McQueary described Sanduéky fondling or doing

something of a sexual nature fo a young boy in ﬁhe Lasch Buiiding showers. He told

19 Joe Paterno unforiunately passed away on January 22, 2012.
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McQueary he would pass the information along to his superiors. Paterno decided to
provide the information to Tim Curley the very next day, Sunday, February 11, 2001, -

February 11, 2001, was less than three years after the 1998 police investigation.

Curley and Schulfz both testified before the Thirtieth Statewide Investigating Grand Jury
they met with Paterno on a Sunday. It would be at least another week before they
decide to speak with McQueary about what he actuaily wrtnessed in the Lasch Buiiding
showers.™ It is dlear that the meeting with Patermo generated a flurry of activity.
Paterno testified he relayed substantially the same information McQueary told to him to
Curley and Schulrz. Fol!owing their meeting with Patemo, Schultz almost inrmediately
made contact with Wendell Courtney, an attorney with the law firm of McQuaide Blaske.
McQuaide Blasko provided most of the.outside counsel work to Penn State in 2001, |
with Courtney acting as one of the prrrnary attorneys for the firm in their relatronshrp wrth
the Un;versrty Testrmony from a number of sources before the Grand Jury suggested
Schuitz and Courtney had, and to this day have, a close personal friendship. -
Schultz contacted Courtney that very Sunday regarding the information ‘that
Paterno provided. There was no delay or hesitation in seeking out Courtney, In fact,
billing records from- McQuaide Blasko snow that Schultz and Courtney discussed the
‘issue that Sunday, February 11. Courtney billed out 2.9 hours of time for.what he
described at the time ae “Conference with G Schultz re reporting of suspected child
abuse; Legal research re same; Gonference with G‘Schultz._’”.z Despite »efforte by. this
Grand J.ury, no Sandusky file containing information relevant to this inquiry was ever

obtained from McQuaide Blasko.

R The exact date of the meeting between McQueary, Schultz and Cur]ey ls unknown. Based on known
electronlc comrnunications, it was not any later than February 25, 2001.
12 Billing record is ettached as Exhibit 4.

14

EXHIBIT A-16



The simila'rities between the 1998 and 2001 incidents ére rather striking. Both_
involve Sandusky showering naked alone with pre-pubesceht boys and having close

-physical contact with the children (although the nature of the 2001 contact is more

~ severe and extreme with regard to the sexual contact). Both incldents occurred in the
showers at Penn State. Chief.Harmon téstjfied that he recéived a call from-Gary
Schuliz on February 12 2001, inquirir_]g into the status of the paperwork from the 1998
investigation and whether it was availabfe'g's a record. Chief Harmon fespbnded'b_y e—.
mail during the late aﬁernoop of Monday, February 12, and stated, “Regarding the
-incident in 1.998 involving the former coach, | chééked and the Incident s documented in
our imaged amhivés.’”?’ At no point did Schultz inform Harm.on, the Chief of Palice at
the Universlity and é subc;rdinate Qf_Schultz,‘thafc there had been ancther report of
shockingly similar behavior by Sandusky on campus. Schultz merely 'abpeared to be
cpncerned about the current existence of the 1998 investigatory files.

By the afternoon of Monday, February.'iz, 2001, Schultz and Curley formulate a
plén kthat was also communicated that afternoon to' Graham Spanier) refiected in the
handwritten notes of Gan} Schultz. Schultz dated the note 2/12/01 with the header
“Confidential.” He fndicatgd_that he had “talked with TMC [Curley]” and that théﬁ
following steps were fo take place or have taken place, “reviewed 1998 history—agreed
- TMC will discuss with JVP [Paterno] and advise we think TMG should meet w JS
[Sandusk.y] on Friday—unless he "c‘oﬁfessés” to having a problem, TMC will indicate we.
' need fo have DPW review.the matter as an independent agency concerned w Child

Welfare — TMC will keep me posted.” The plan, formulated many days before Cutley

" E_mali attached as Exhibit 5.
*rhe handwrltten note I attached as Exhibit 8.
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and_ Schultz would even speak to the actual eyewitnéss, ‘involved using their legal
requirement fo report this information as a bargaining chip with Sandusky fo get him to

“confess” his problem. Thus, if Sandusky agreed to a particular course of a.ction-, they

would not notify the proper authorities, including apparently the police department
Schultz himsélf supervised. E 7
Schultz and Curley sqhéduled a meeting with McQueary at the Bryce Jordan

Center, approximately seven to ten days after receiving the report from Paterno.
McQueary indicated tﬁat the meeting lasted approxihately fifteen minutes. Schuitz and
Curley asked ho quéstions._ McQuéary describeﬁ the extremely sexual nature of the _
incident and they told him they would get back to him. |

- After spea_kiﬁg to Mcdugary directly about the Incident, Schuitz sént an email to .
Curley on'Mondéy, February 26, 2001. There appears to have been a change from the
February 12" plan regarding contacting an outside child welfare agency. The emalil
reads as follows: “Tim, I'm assuming that you've got the ball to 1) talk with the subjéct
ASAP régarding the future appropriate use of the University facility; 2) confacting the
chair of the Charitable Organization; and 3) contacting the Dept of Welfare. As you.
know I'm out of the‘ _6ﬂ‘ice for the next two weeks, but if you need zanything from me,_‘,_
please let me know.”"® Schuitz asked for confirmation from Curley about cantacting
DPW. _ | |

. Curley responded_on'v February 27, 2001, just after 8:00 p.m. Curley included

Spanier on this communication.® It reads as follows:

| had scheduled a meeting with you this a?ternoon abouf the
subject we discussed on Sunday. After giving it more

5 Emalt attached as Exhibit 7.
18 Ematl attached as Exhibit 8.
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thought and talking it over with Joe yesterday— am -
uncomfortable with what we agreed were the next steps. |
_am having trouble with going to everyone, but the person
involved. | think | would be more comfortable meeting with
the person and tell him about the information we received. |
would plan to tell him we are aware of the first situation. |

.would indicate we feel there is a problem and we want to
assist the individual to get professional help. Also, we feel a
responsibility at some point soon to inform his organization
and and maybe the other one about. the situation. . If he is
cooperative we would work with him to handle informing the
organizatlon. If not, we do not have a cholce and will inform
the two groups. Additionally, | will iet him know that his
guests are not permitied to use our facilities.

| need some help on this one. ‘What do you think about this
approach? : :

Curley used coded words to try tor mask the true nature of this fopic. He r_eferred_ to
Sandusky as the “individual’ -or “person”. He referred fo the Second Milé as the
“organization”. 'l_n addition, he referred-to the 1998 investigaﬁbn as the “first situation”,
He then discusséd a similar type of deal that had begn discussed on February 12. This,
- deal would keep Sandusky from being reported fo outside authorities if he was
. “cooperative” and followed the suggestions Curley put forth. Curley also indicated that
he would inform Sandusky that his ;‘guestsi’ are not permitied to use Penn State
facilities. . These "guests” were actu;ai!y the young boyé that Sahdgsky would routinely
bring onto the. Penn Staie cefm_pua, oﬂ‘eﬁ at odd hours when very few people were
around to witness his actions with the chi!dren; Curley was undoubtedly seeking the
b!eésing, of his boss, Spanier, when he indicated, “l need some help on this one.”
Spanier responded a couple of hours later as follows:' |
Tim: This approach is_aéceptable to me. It requires you to
go a step further and means that your conversation will be all .

the more difficult, but | admire your willingness to do that and
| am supportive. The only downside for us is if the message
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isn't ‘heard’ and acted upon, and we then become vuinerable .
for not having reported if. But that can be assessed down
the road. The approach you outline is humane and a
reasonable way fo proceed.

Spanier did not question the existence of the “first situation” or inquire as to what Curley

was referting fo. He instead endofsed the p[an of action that involved c‘ircum\',lenting. ‘
any outside aéency. He did recognize the potential consequences for their failure fo
report by suggesting they \A_fil! be “vulnerable” if “the message isn't ‘heard’ and acted ’
upon.” o
Schultz alse endorsed this plan by responding the following day:

Tim and Graham, this is a more humane and upfront way to

handle this. | can support this approach, with the

understanding that we wiil inform his organization, with or

without' his cooperation (I think that's what Tim proposed).

We can play it by ear to decide about the other organization.
The Grand Jury would note that'evidencé was presented showing that no report of what
Michael McQueary witnessed was.ever mad.e to a children and yduth agency, DPW, or
- any police agency-(. The Grand Jury noteé that the above electronic.communications
and other evidence clearly establish that Schultz made a materially false statement
under'o'ath before the Thirtieth Statewide Investigating Grand-Jury whén,he testified.
nUmerou.s times that the McQuéary incident had been tumed over to DPW or other child
" welfare en,ti’ties.17 | _ ' _ e
Curley did in fact implement part of the plan that he, Spanier, and Sc}hul_tz agreed
- to fouéw. Curley met with Sandusky’in early March and instructed him net to bring

_ children on campus. This ban was completely unenforceable. In facf, since only o

Schultz and Spanier also knew of this plan, no other individuals at Penn State or entities

7 The Grand Jury notes these false statements are fhe subject of a eriminal trial In the Dauphin County
Court of Comnmon Pleas in-Commonweaith v. Gary Schullz, dockstsd at CP-22-CR-5164-2011.
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. such as the police department would even be aware of the ban to try and enforce it. He

also met with Dr. Jack Raykovitz, the Executive Director of the Second Mile, to-advise

him that Sandusky was prohibited from bringing youth ontb the Penn State campus.

Raykovit; testified before the Grand Jury hve did not ask who the boy was in the shower
or whéther he was a Second Mile kid. He said Curley described thel inéident as mere
-horseplay thét made someone ,ur!comfortable..

There is ﬁo evidénce that Curley, Spanier, or Schuftz ever sought to get
Sandusky the "profeasioﬁal help” to which Curiey referred in the email. The only thing |
asked of S'andusky was that he not bring childrén oﬁ the campus arjym‘ore. this, of.
course, not only did not happen but evidence presénted before this grand jury indicates -
Sandusky continued to have kids on_cameS‘-with him with some regularity.

Curley did talk with McQueary several weeks  after their initial mesting.
McQueary was told that Sandusky's keyg. to the locker rciom.had been taken away and
the .inc-ident was reported to the Second Mile. No law enforcement investigators were
notified to speak with McQueary about his observations until November of 2010.

John McQueary confrdnted Gary Schultz about what was being done regarding
his son Mike's report. This took place several weeks later at the office bﬁildiﬁg_Where
McQueary warked. Dlr. Dranov was also present during 'this. meeting. Schultz assured
McQueary he would ldok into’ the matter and that it was being investigated. McQueary,
like his son Mike, was rwelll aware of the fact that Schultz oversaw the police -

department. John McQueary never heard anything further from Gary Schultz about the

matter.
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© Grand Jury Investigation and Attempts to Gather Evidence 2010-2012

. After the diaclosures oy Michael McQueary to the Grand Jury; the investigation
sought to: identify and encourage y‘ictirns of aouse at the hande-of_Sandusky o reveal #
“thelr ordeal to the Grand Jury; -fin'd events that supported and corroborated the .
testimony of Michael McQueary; reexamine the acrions of Sandusky in~ May of 1998,
and the. investigation thereof, in light of the new evidence of Sandu.eky’s criminal
activities; search for evidence of Sandusky’s knoyvn activities, and those potentially yet
unknown, that may be in the possession of Penn State; and, derermine whether or not
any employees or officials at Penn State assisted Sandusky in his activities or sothr to
conceal or obscure these activities from the authoritles and the public. Unfortunately,
the.lnvestigative Grand Jury's efforts to acquire pertinent and valuable evidence from |
Penn State were significantly thwarted and frustrated from 2010 o 2012.

Tynical of this experience was Grand .Jury Subpoena 1178. Subpoena 1179 was
issued in December of 2010 yet would remain unfuffiied until April of 2012, This
subpoena, authorized and signed by the Supervising Judge of the Investigaﬁng Grand
Jury, required .Penn State University to acquire and disclose to the Grand Jury: "Any
- and all records pertarning o Jerry Sandusky and incidents reported to have occurred on -
or about March 2002 and any other mformatron concernrng Jerry Sandusky in
' rnappropnate contact with underage males on and off University property Response-

‘ ehall include any and all correspondence directed to or regarding Jerry Sandusky.” The

University's-response to this subpoena was due on January 1 0, 2011,
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Upon service of this subpoena in December of 2010, Penn State’s Legal
Gounsel, Cynthia Baldwin, immediately informed Spanier of the subpoena and the

- University’s obligation to respend. At the same time, Curléy, Schuitz and Patemno had

also been s.ubpoenéed o appear before the Grand Jury schedufed in Janﬁary of 2011.
She ?nforme,d‘Spaﬁier about those subpoenas as well. Spanler told her that he would
" notify Curley and Schuitz and that she was to contact Paterno. Scon thereafter, Legal
Cﬁunseﬁ Baldwin met with Spanier and with Athletic Direcrtor‘ Tim Curley. At this
meeting, Spaniér directed, 'ﬁithout discussion, that Baldwin would go with Curley and
| Shuitz to their grand jury appearances, Dﬁfiﬁg this meeting, and at a number of other
meetings, Baldwin sought'to determine if any of the information required by Subpoena
1179 was _knowh fo Athletic Director Curley, Vice President Schultz, and Présider-ﬂ
Spanier. Each pe‘rsonal!y and directly assured her that they knew of no informétion or
: documents involving alleged -misconduct or inappropriate contact by Jerry San_dusky.
‘They also assured her that they would look and see if they could find any such
information or’ documentation. In the several weeks after the réceipt. 6f Subpoena 1179,
all three individuals—Spanier, Shultz and‘ CUrIe'y—uassured Baldwin that they lhad '
investiéated and determined that they possessed no inforrﬁation or documenfs that
would be responsive to Subpoena 1179, She was specifically assured thét they had
searched through their emails and physical' documents for.vany Sandusky—related
materials. In addition, Athletic Director Curley informed Baldwin that the Athletic
[Separtment did not passess any appliéable'respcnsive materials.
The 'ir';vestigation also found that, contrary to what Schultz héd told legal counsel

Baldwin, Schultz had a file kept in his Penn State office containing notes and
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- documents directly related to.the 1998 and 2001 sexual assault by Sandusky.- These
documents included hand-Wriﬁen notes prepared by Schultz from conversations he had

with Penn State University Police Chief Thomas Harmon in 1998.  Chief Hamnon

'testiﬁed that, during the investigation of Sandusky from May and through bar’c of June
1988, he provided frequent, and detailed updates to Schultz. . As part of this
investigation, Chief Harman reviewed the notes prepared by Schultz and identified them
as reflective of their conversations at the time. Chief Harmoh alsé detailed that the
1998 investigation of Sandusky was a “big deal” and clearly récognized as such. It was
clear to Chief Harmon, from his extensive conversations with Schu[tﬁ, that the
University's i{ierarchy was éxtfemely.interested_ and coricered about this investigation.
.There was ho question that it was recoghized that this investigation had the potential to
sighificantly damage and embarrass Penn State.

" Also included in the notes kept in Schultz's officé were notes that Schultz wrote
regarding at least one conversation he had with Athletic Direétor Tim Curley abc;ut the
McQueary observations in February of 2001. One noté, recited above, written by
Schultz and dated February 12, '2001,'ciea‘rly stated thét.SchuItz and Curley had
“reviewed 1998 history” before di‘scussing‘how to handle tﬁe latest aIlegationé about
Sandusky. In an email on that same date, February 12, 2-001, Schljltz Was told by Chief
Harmon that the 1998 investigative file étill ‘exists and ‘is documehted in our imaged
archives.” Chief Harmon testified before the Grand «fury that he provided this response
as a resﬁit of Schultz quéstioning’ him about whether the 1998 invesﬁgative fifé still
existed. Chief Harmon stated that at no time during his contact with Schultz on this

matter did Schultz reveal anything about a new allegation against Sandusky. Schultz,
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despite being informed of McQueary's allegations within 48 hours of th.eir occurrence on
the night of February 9, 2001, and deépite his having contact with the University Chief of

Police about the 1998 investigation, never rgported then, or at any other timé, the new

) ‘aﬂegations of Sandusky assaults on a minor boy in a Penn State shower.

In Janﬁary of 2011, only a handful of documents were prqvi&ed in response to
tﬁe subpoena. None of the ‘documenis prov‘ided were material or pertinent to the
misconduct and crimes of Sandusky. Subsequent irivesti.gaﬁon into whether the
University fully complied with the subpoena determined that no effort was made to

search the Athletic Department, where Sandusky had been employed for over ‘30 years,
| or to search Iany of the electrénicafly stored data at the Uﬁiversity or emails (-JI' other
dDCl:ImentS pertinent fo their responses to this sprqena.

it is also noteWoﬁhy that Penn State had in place a well-defined historical
practice and procedure for responding to subpoenas. Subpoenas that might
encompasé electronically stored data (such as emails and documénts siored on a
gomputer or network drive) would rogtine]y be sent to the-spe‘cialized“unit éalled the
“S0S." These information technolbgy professionals were trained and d'edicated to
. assembling responsive electronically stored datar in response to iitigatioﬁ needs 6r other .
legai process‘r None of the SOS professionals were éver shown subpoena 1179, nor
were they directed to seek any of the information requested by subpoena 1178 beforel
_the arrests of Sandusky, Schultz and Eurley. Likewise, investigatérs contacted the -
information technology employees of Penn State, who were not members of the SOS
unit but had access to the ele;:tronically stored data Iike.ly to be searched to fulfill the

- requirements of subpoena 1178. These information technology employees likewise
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stated that 'theyr‘ were never requested to fLrIfiil any requests for Sandusky related
information. In addition, no independent efforts were made to search the paper fies of

the Athletic Director, Tim Curley, the Vice 'President of Finance and Business, Gary

Schuliz, or the President of the Urriver_sity. Graham Spanier.

The notes and eocuments corrcerning Sandusky's 1998 and 2001 erimes were in
S.c?rultz’s Penn Stete office on- November 5,' 2011, The administrative aseistant at the
time, Kimberly Beicﬁer, uporr learning that Schultz was to be arrested and wor.rld not be
returnirrg fo the office, removed these documents from a file rirawer in Schulti's or‘ﬁce
and delivered them to hrs home '8 Joan Coble, who served as Schultz’s administrative
ass:stant until her ret|rement in 2005, testlf‘ ed that she was lnstructed by Schultz to
never “look in” the "Sandusky” file he kept in his bochase ﬂle_drawer. She said itwas a
very unusual request.and was made in a “tone of voice’ she had never heard him use
befare, |

It should be 'nored thet, throughout the Grand Jr.lry‘s investigation, Sr)anier
c;oratinuously wanted to know about the aetions of the Grand Jury and law enforcement
fnvestiéators. _He required specific uhdates and regularly checked with Baldwin for any

new information about the investigation. Legar Counssl Baldwin relayed ali known
information directly io Spamer She fully informed him of all Grand Jury subpoenas and ‘
investigative requests. Spanier also pressed Baldwin for information about Paterno's

contacts with investigators and the Grand Jury: When she informed Spanier that

™ Before giving the original documents to Schultz, Belcher made a copy for herself. Belcher then lied
about the existence and whereahouts of these docuiments whenever she was subsequently questroned
by University representatives.

1 Legal Cousel Baldwin testified that it was not only her duty to inform the University President of such things, but
that Spanier also specifically requested that she keep him informed of everything regarding this investigation,
Spanier has repeatedly misrepresented the level of his knowledge about the investigation. He told Board members
end others that he was ignorant of the jnvestigation into the 1998 and 2001 crimes. Even after hig termination as
President, he sent a lstter to the Board on Tuly 23, 2012 rejterating these filse claims.
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Paterno had acquired his own'lawyer, who was not affiilated with the University, Spanier
seemed distqrbéd and guestioned aloud why Paterno would not use the University’s

legal counsel; He also cjuestioned Baldwin, on a number of occasions, about what she

knew or could discover regarding the information Paterno was providing to authorities.
Legal counsel Baldwin testiﬁéd before the Grénd Jury that, by January of 2011,
Spanier wés well aware that the Grand Jury was in\festigatiﬁg the May 1998 allegations
. against Sandusky and the McQueary allegations against Sandusky. In March of 2011,
!a;N enforcement investigators requested an interview W?th Spanier. ‘Spanier agréed and
: directed Baldwin to accompany him to the interview. Béldwin testified that, before this )
interview, Spanier was well versed and prepared for questions about the May 1998
allegations, the MdQueary allegations, and the allegétions of a high school student in
Clinton County. . Baldwin specifically discussed all of thesé matters with Spanier before
that interview. _Baid\n;rin als'o'_testififad that t wés ébsoiutely clear from her discussion-with
Spénier that he had extensively diécussed the substance of Curley and Schultz’s grand
jury testimonies from January 2011 with each of those individuals. Spanier was also
knowledgeable oﬁ likely investigative topics due to the fact'that‘ Legal Cbunsel had been
: keebing him informed of all the information subpoenaed .by the Grand Jufy from the
ﬂniversity. \
On‘ March 22, 2011, Spaniér wés interviewed by law enforcement authorities. ‘
Spanier wés questioned extensively about his knowledge of, and involvement with, the
May 1998 investigation of Sandus@ and about his knowledge of the Michael McQueary
allegations from_ early in the 2000°s. Spénier stated thatrhe was n;Jt aware of the 1998

incident involving Sandusky and allegations of inapproprfate*behaviof, nor was he
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aware of any police report involving that maitter. Spanier repeatedly detailed that he
was rarely informed of any Penn State University Police involvements or investigations,

Spanier stated that sexual assault allegations would not be reported to him and that he

only reviewed statistical summaries of th_e Penn State Police Debartment that did not
contain case details. Spanier did say that, sometime between 2000 and 2002, although
he was uﬁsu‘re of thé‘date, he was informed that a staff member saw an incident
invalving Sandusky_With a child in a Penn State shower. He statled that he was
‘informed of this By Gary Shultz and Tim Curley, and_then hQ was tC-lldl that the staff
member observed Sandusky “horse playing around” with a child in a Pénn State locker
room shower. He fqrther' explained that he was told the staff menﬂber only observed
this from a distanc.:e énd was not sure of what he saw and that the staff member ﬁiay
have misconstrued .or misinterpreted wﬁat he observed. Spanier stated that he had _
ﬁever haen toi_d the‘ name of the staff mémber and only learned it was McQueary a few
weeks before Spanier's interview by [aw.eﬁforcement authorities, Spanier further stated
. that he fold Curley ;chat, if there were no other details of what was observed in the -
shower, then Curley should contact Sandusky and inform himv that he shoﬁld no longer
| bring children into the Penn State facilities. Spanier further stated that he, Sg'hultz', and .
Curley also decided that the- Second Mife should be contacted and told about the
incident and Penn State's restriction. Spanier specifically étated that his p_n[y meeting
with Curley and Schultz lasted fivé 1o fifteen minuteg. Spahit_ar also speciﬁcaily stated
that he never heard anything further about thé matter or any other allegations of

miscondﬁct against Sandusky. Later in the interview, Spanier stated-that he believed
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Curley did inform him that he had successfully spoken with Sandu'sky and the Second
Mile about the University’s restrictions. '

The Board of Trustees was never infarmed in 1998 or 2001 about the conduct of 7

_Jérry Sandusky. Likewise, Spanier failed to inform anyone on.the Board of Trﬁstees
about: the Grand Jury investigation; the Grand Jury subpoenas issued to the University,
ar, tﬁe testimony before the Grand Jury of Curley, Schultz, F-;’aterno, aﬁd other Penn
State employeés, until Aprit of-201 1». At that time, he was forced to addréss‘the matter
when several members of the Board of Trustees conta;cted Spanier and the then-
Chairméﬁ of the.Board of Trustees., Steve Garban, in response to a newé story about
the Grand Jury investigation. When Garban and other members of the Board att-t_ampted
to'discusé the matter with Spanier, Sp,anieir told them he could reveal vety little because
of the Graﬁd Jury secrecy rules. - Spanler would employ this excuse repeétédly to mask
details of the‘ investigatioh and the extent of 'hié past involvement from the Board of
Trustees, Legal counsel Baldwin tesﬂfied that she repeatedly instructed épanier 1hat'he'
was‘free to discuss the‘investigation énd the substance of_ his" testimony befdre‘ the .
Grand Jury. Baldwin specificélly related this tb Spanier in April o-f 2011, in writing_, when
the‘Boérd requested information about the in‘vestigaﬁon.z” Chairman of t'he'Board
Garban advised Spanier that He Woula need to advise the Board 'o_f -Trusteesf at [zast in
executive seséi;)n, about the newspaper story revealing a Grand Jury i_nvestigaﬁon of
Sandusky. The next board meetihg scheduled was in May 2611. Spanier directed »

Baldwin to speak to the Board in executive session about the structure, work, and

™\\then Spanier testified before the Investigating Grand Jury on April 13" of 2011, he was never
instructed by the Grand Jury Judge that his testimony was secret or that he was prohibited from publicaily
disclosing that testimony. In fact, he was specifically advised by the Supervising Judge of the Grand Jury
that he was free to disciose his testimony. ' )
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procedures of an investigating grand jury. She beheved from her discussions with
Spanrer leading up to the May board meetmg that Spanier would inform the Board that

the Grand .}ury lnvestrgatron not only involved allegatlons of sexual assault of a minor in

* Clinton County but also lncluded the 1998 and 2001 incidents that had occurred in Penn
State s facilities. Baldwin also beheved that Spanier would mfarm the Board about the
:‘ Varrous Grand Jury subpoenas that had been issued to the Un|ver5|ty seeking teshmony
and evidence regarding Sandusky’s acts of misconduct. Baldwin testified that Spanier '.
rNas absolutely obligdted to inform the Board of these matters and that he clearly
understood this .obligation.- |

At the execdtive session of the Board in Méy 20f|1, Legal Counsel Baldwin
‘provided her report about Grand Jury practice and process to members'qf the Board,
_After she finished her presentatlon she -was stunned when Spanler rmmed;ately
directed her to Iea\re the room. in fact, she was sc taken aback that in gathering her
paperé and possessions o -Ieave,_ she left her purse in the board room. She later had to
ask someone to retrieve her personal possessions from the Board meeting. It was her
understanding that Spanier was to address the Board members re_garding the
substance, known at. thét time,v of the criminal investigation. into Sandusky's 'activities.
‘Members of the Board of Truéteés who-were in attendance at the executive session
have alr -Stated that Spanier never informed them of any connecﬁdn between the Grand
Jury investigation of Sandusky and Penn State. Quite to the- contrary, Spanier -
specifically informed the Board that the investigation had nathing to do with Penn State
and that thé investigatio_n was regarding a child in Clir_rton County without affiliation with

Penn State. Spanier also told the Board that he could say little more about the matter
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. because of secrecy that had been imposed upon him by the Grand dury.  After the May
2011 executive session with the Board, Spanier provided ho other information regarding

the' investigation, his involvemedt with 1998 ‘and 2007 i'_ncidents, or Penn State’s.duties

and responses to Grand Jury process. Spanier made no further mention of the ma’der
to the Board uniil forced to address the issue when Sandusky, Cu‘rléy, and Schuitz were -

arrestedin November 2011.

Numerods Board members testified ’dlat, when informed of the arrests, they were
. completély srurprised and stunned. At a series of hastily cailed board meetidgs on
Saturday and Sunday, November 5th & th, 2011, Spanfer was still attempting fo hide
behind claims of grand jury secrecy when questloned about his khowledge of the
mvestigatlon and his failure fo disclose that knowledge to the Board |

The press reléase issued by Spanier on Saturday, November 5, 2011, read as

foliows:

STATEMENT FROM PRESIDENT SPANIER:
The allegations about a former coach are troubling, and it is

~ appropriate that they be investigated theroughly. Proteotlng
children requires the timost vigilance. :

- With regard to the other presentments, I wish to say that Tlm
Curley and Gary Schultz have my unconditional support. |
have known and work daily with Tim and Gary for more than
16 years. | have complete confidence in how they have
handled the aliegations about a former university. employee.

" Tim Curley and Gary Schultz operate at the highest levels of
honesty, integrity, and compassion. | am confident the
record will show that these charges are groundless and that
they conducted themselves professionally and appropriately.
GRAHAM SPANIER '

Penn State has heard from the attorneys representing both
Tim Curley and Gary Schultz, they have released the

following statements:
. ATTORNEY TOM FARRELL:
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“Gary Schultz is innocent of all charges.. We believe In the
legal system, and we believe that it wiil vindicate him. We
will fight these charges in court, and Gary Schu!tz will be
proven innocent of all of them.”
ATI'ORNEY CAROLINE ROBERTO

ainst-him— We \nqﬂ

“TimCurley-isinnocent-of-all-charges-against-him-
vigorously challenge the charges in court and we are
.confident he will be exonerated.”

By Sunday, most mémbers of the Board had copies of the Grand Jury
Presentment Members were completely stunned by the extent of Sanduskys crimes.
and the extent to which these crimes m\mlved Penn State and its facilities. Many Board
members were completely dlsma_\yed at Spanier’s attempt fo downplay the.c:harges and
vouch for the innpce_nc’e‘bf Gary _Schdltz and Tim Curley. On Sunday, 'in whét was
describéd as often conteht'iou-s and angry exchanges, Sp'anierl waé directed—without
qualffication-——toiésue a press releésé on béhalf of the University that specifibally did
not comment on the nature or veragity of the charges and that focused on concern for
the victims and provided assurances that the University would fully cooperate and take
whateve-r measures Vnec':essary to prevent this from ever habpenihg again. The
Secrefary of the Board of Trust_ées, Paula Ammerman, aléo corroborated the Boéfd
members regarding the explicit cliirelctions related to Spanier-ahout the press release.

On Sunday evening, November 6; 201‘4, Spanier called together Penn State
press officers and othef senior mérpbers_ of his stéff. They met in his office, whereupon
'ﬁe provided them with a draft press refease that he had prepared. The primarj focus.of
» this press release was upon the proclaimed fnnocence of Tim (}urEey and Gary Schultz
and the University’é pledge to support therr‘1 through this process. There was no
meﬁtion of the victims or the criminal activities of Sandusky. When it was suggested

© that he put in at least one line about the victims, Spanier acquiesced and added a
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sentence. Some of those staff members present, including Paula Ammerman, knew
what the Board had directed Spanier to do in this press release. They were surprised

by Spanier's vehemence in supporting Curley and Schultz and his willingness to directly

ignore the directives of the Board of Trustees. HO\rrrever, there were no protests ar
aftempts to remind Spanier of his duty and obligation fo the anrd of Trustees?’

In the early hours of Noverﬁber 7, 2011, Spanier released a starement that again
reiterated his support for Curley and Schaltz. The statement largely ignoreri the nature
of the charges and the harm to the victims. '

Reaction from members of the Board of Trustees began almost lmmedJately after
p'ub[icatlon- of this press release. Members were astonlshed and infuriated. - The
contents of this press release not only Earge!y contradicted the Board's instruction to
Spanrer, but it contlnued to demonstrate an affiliation by Spanler and the Unlversrty, not
only with Schultz and Curley, but with their crl'mirraI defense.

Several more meetings would ocour between Spanier and Board members over
the next iwo da'ye. Again, Spanier never disclosed fo the Board, or of any of its.
members, despite continuous eenvereations about the crimes charged, that he was
knowledgeable about and had been in\'.rolved in both the >1998 and 2001 episodes.
Lega{ counsel Ba|dw1n testified that Spanier repeatedly informed her and others that he
knew nothing about the 1988 activities of Sandusky or the Unrversﬂy police- rnvestlgatron
of Sandusky. ‘However, as time went on, she observed that Spanier's discussions

about the 1998 -episode seemed increasingly detailed and knowledgeable. She

?! \When asked why they remalned sllent, thase senior staff members and Penn State officials all provided
similar responses, They said that Graham ‘Spanier was a confrolling President who did not easily brook

contrary advice or anythmg he might view as disloyally.
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eventually came 1o believe that Spanier not only had known of the 1998 episode but
clearly recollected he had been involved with that matter. '

On November 9, 2011, the Board of Trustees of Penn State terminated Graham

Spanier as the F’resi‘derﬁ of the University. The Board of Trustees also diregted that
Uﬁiversity personnel were .to f:ooperate with thehlaw' enforcemént'investigétion of Jerry.
Sandusky and Penn State. Almost immediately following those two events, actual
éomplianbe with the Grand Jury subpoenas {past and present) and cooperation with the
investigation began to he realized. Law enforcement investigators, .working in
conjunction with Penn State T staff, were able to access massive amounts of
electranically stored data and began a lengthy process of review and analysis. For the
first four mon’fhs lof 2012, Iargé al.neunts of evidence and data—much of which had
been sought and subpoenaed fér_more than a yéar br%o_r—-was uncovered and provided
to investigators, This evidence included significant emails from 1998 reflecting
knowledge of, and invoivément.wi‘th, -tHe investigatlion into Sandusky's showering with
two young boys in May of 1998, In addifion, significant sinails Were discovered,
reflecting direct evidence of invz;lvement by Graham Spanier, Gary Schultz, and Tim
Curley in thé, failure of Penn State to report fo child. welfare or law é_nforcement
authorities the crimes reported by Michael McQueary ir_1 February of 200'1.‘. ‘Ad'ditior.laily,
searchés conducted-—for the first time—of the athletic faciliies where Sandusky had
had ofﬁcés, révealed approximately 22 boxes of Sandusky docunﬂents, photographs, )
and other materials. Muéh of the evidence found in these stored boxes proved to be
highly va]uab!é and were utilized in the subsequent criminal trial of Sandusky. This '

evidence included copies of fetters that Sandusky sent to a number of his victims, lists
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of the children who attended the Second Mile camps with Sandusky's notations next to

their names, and photographs of a number of Sandusky's victims.

Endangering the Welfare of Children

Graham S.panier, Tim Cuﬂey, and Gary Schultz engaged in a repeated pattern of
behavior that evidenced a willful disregard for the safety and We!l—being, of mihor
children on the Penn State campus. Jeny Sandusky uti!izéd his unfettered access to
Penn State facilities, both before his retirement in 1999 and after, to sexual.ly abusei
‘young boys: Spanier, Curley, and Schultz were all well aware of the extent fo which
. Sandusky would use the campus in his odnnecﬂbn‘ with the Second Mite. | This included
.Se'cond Mile camps and other activities, és wéll as Sandusky's use of Penn State for his
"workout and shower sessions with young baoys. The police investiéation involving
Victim 8 ceﬁainly proﬁided an indr‘catién of the issues involved wi‘;h Sandusky bringing -
children ontoc campus to us'elv the ’facilities. Wheﬁ McQueafy reported the assauli .in
"February of 2001, the first response should have been an immediaté report to faw
enforcement and a child protective sgrvfcés agency. Instead, there was a frightening
. lack of concern for the yet to be identified child -(Victim 2), and an interesf in shielding a

"22 and who Schultz indicated

man wha Curley recognized needed “professional help
should “confess to having a problem”.® The plan of action undertaken by these three

. administrators, who formed the very apex of decision making and power at Penn State,

2 Sea February 27, 2001 email marked as Exhibit 8.
2 gee handwritten notes of Schultz marked as Exhibit 8.
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was created out of a desire to shield Sandusky from the criminal process and,‘perhaps
most im‘portaﬁtly, to spare the University fremendous negative p'ublicity and

embarrassment.

Chief Harmon testified'that all Gary Schultz (or, for that matter, Tim Curley or .
Graham_ Spanier) need have done was to let him know an eyewi.tness observed
Sandusky and a youﬁg hoy in a shower together on campus and that there was
‘ obser\;fed physical éontact (let alone the actual sexual assault McQueary described to
them during the meeting). Chief Harmon pointed out in his tést}mony that the nead to
report should have been readily apparent given this was now the sepond episode, and
he observed that it would have likely led to a reexamination of the 1998 incidén’c.z.4 '
Tragically, this did not happen. The conduct of the 'tAhree administrators fc.)cused on only
two things: not reporting this to ahy outside agency and taking steps (unénforceable as
_they may be) to limit Sandusky from bringing children onto the Penn State campus. |

wae Grand Jury concludes that Graham Spanier, Tim Cusley and Gary Schultz
endangered the welfafe of children by failing to report the incident witr!essed by Michae!
McQueary to any law enforcement or child welfare agency. There was never any effort
‘made to locate, identify, or otherwise protect Victim 2 from foresesable future harm. In
" fact, by nbtifying Sandusky they were aware of the incident and 'not informing the police
ora chiid welfare agency, Spaﬁier, Curley and Schultz placed Victim 2 in even greater |

danger. Sandusky was placed on notice that others had been informed of his abuse of

Victim 2.

™ This is in fact precisely what heppened a decade later. Sandusky was convicted as a resuit of a fresh
examination of the evidencs in this cass, :
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The continued cover up of this incident and the ohgoing failure to report placed
" every minor male child who would come into contact With Sandusky in the future in

grave jeopardy of being abused, - The acti,lal harm realized by this wanton failure is

sfaggering. For example, a jury has convicted Sandusky of various sexuél offenses for
the foilowiﬁg victims: | 7
" Victim 1, between the years 2005 and 2008.
o Victim 2, for the 2001 assault witnessed by McQueary.
e' Victim. 3, who was abused between 1999 and December of 2001 {during
- the same time frame as the Victim 2 assault). |
% Victim 5, who was abused in the Lasch Building. in August of 2001,
several months after Curley had supposedly “baﬁned” Sandusky from
bringing chfldrén on campus, |

+ Victim 9, between thie years 2005 and 2008.

The depth of abuse and number of .victims may never bg fully realized. The

Grand Jui;y witnessed firsthand the devastating effects of Sandusky's abuse on his

victims. We find that.Spanier, Curley, and Schultz had an ongoing duty to report lthis

behavior and the overali supervisory responsihility for minor children theyv'kﬁew to
frequent the campus with Sandusky. Thelr failure to report Sandusky to authorities from

2001 through 2011 directly endangered Victims 1, 2, 3, 5 and 9 and allowed Sandusky

\ to abuse them between 2001 and 2008,
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Spanier Perjury

- Graham Spenier testified before this Grand Jury regarding his oversight of ane of
t_he largest and most complex universities in the Unijted States. He t-estified that Curley
and Schultz-came to him around 2002 to repod an incident in which a staff rﬁember of
Curleye had witnessed Sandusky horsing -around in the shower with a younger child.
He stated the staff member was a_ppareﬁﬂy a little uncomfortable with the ectivity, s0 he
brought 'it to Curley’s attedtion Spanier stated Schultz an’d Cudey never identified who
made the report and Spamer still did not know who it was as of the date of his
testimony He testn‘" ed that he told Schuitz and Curley that smce that kind.ef behavior

' could be mlsconstrued hlS advice would be they teht Sandusky not to bring kids into
Penn State faciliies and that they notify the Second Mile of the incident, Spanler
iestlfled thls all occurred in a ten- to fifteen-minute meetnng '

_ Spanier acknowledged thers was no discussicn about trying to locate the child,
He also told the Grand Jury there was no discussion about reportidg the matter to police
or a child welfare agency. He also s’aid he had no knowledge ef the 1998 incident’

: invo.lvi'nd Victim 6 prior to 2011. He claimed.the 1998 matter was never discussed
between himself, Curley, and Schultz in deciding how to handie the incident reported by
‘McQueary. - Spanier denied he wa's ever given eny indication the 2001 ineidedt could
“have been sexual in nature. |

The Grand Jury finds that Graham Spanier made materialiy false statements

under oath in an official proceeding on April 13, 2011, Spanier claimed on multiple
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occasions that he had no knowledge of the 1998 incident when it occurred, during the
decision making process in 2001, or at any point up until 2011. We find this claim was

made fo. mislead the Grand Jury. This claim conflicts with all of the evidence we

received regarding how important matiers were dealt with at Penn State. Gary Schultz
- would routinely keep Spanier apprised of significant police matters, particularly ones .
that involved the footbaH team and generated media scrutiny.  Spanier was obviously
- kept in the loop on this matter as Schuitz copied him on emails that dlscussed the status
and conclusion of the investlgatlon Oneneed only look to the 2001 incident to see how
Schultz would immediately seek out Spanier on an issue of |mportance in 1998,
) Sandusky was arguably the. most high proflle individual on__ campus other than Jde i
F‘aterno.'Sandusky was also a current"employee baing in;festiéated by the police
dgpartment for unlawful sexual contact with a minor in the football..bltllilding. Schultz
. would have been negligent in his duties to not notify the Athletic Department and' the
President,-

Spanier méde- a materially false stateﬁenf when he denied ;that he, Curley, and
Schultz ever discussed turning the 2001 incident over fo a child protection agency., This
wéé the course of action that was considered, at one point ev'en suggested by Schu!tz,
and ultimafeiy frejected in an email exchange where Spanier extols the “humane” nature
of an approach that did not include reporting Sandusky to outside authdritias, ‘

‘ - Spanier made a materlally false statement when he described ’;h_at he was only
. told by Curley andl. Schultz that the 2001 incident was horseplay and made someone
' uncomfortabie. _The praviously discussed electronic communications between the three

. make clear they are discussing an event that invol\)es the abuse of a child.
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Obsfruction of Justice and Criminal Conspiracy-

Graham Spanier, Tim Curley, and Gary Schultz'cohspired among each other and
did in fact engage in rhany acts to obs{ructjusiice- between-2001 and the present. The’

acts of obstruction and conspiracy include, but are not fimited to the following:

s The actions taken by Spanier, Curley, ar;ci Schultz after the initial report is
.m'ade by Joe Patt_amo oﬁ February 11, 2001, including plans to not tell
DPW.if Sand usl"cy “confesses” to having a problém.

+ The review‘andknoWlec_ige of the 1998 allegations.

s Schultz confacted Chief Harmon to detefm[ne the availability of the 1998
police report b,ﬂt never disclosed thé Information received by Paterno.

o The failure to report McQueary's' e}}ewitness account of a sexual assault,

‘ ‘o, Schuiltz informing John McQueary the matter was being investigated and

locked into when it was not. | .

« The willful failure to alert anyone about Sandusky from February of 2001
through the course of this investigation.

; The numerous lies told by Spanier, .Schultz', and Cuﬂéy to this grand jury.

¢ The total lack of complia'nbe with the Grand Jury’s requests for
information, such as Subpoena 1179. |

« Schultz hid the existence of pertinent files and notes.
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 -Curtey failed to conduct a search fér pertinent documents and materials
involving Sandusky.

» Spanler hid the existence of emails and other forms of communication.

«  Spanier failed to disélose his role in the 2001 incidentto the Board of °
Trustees, .
‘s Spanier withhe[d key lnformatlon from his senior staff charged with

managing the Sandusky sxtuatlon throughout 2011.%

Spanier’s Fallure to Report

The sexual assault of Victim 2 slr:muld have been reported tq the Pennsylvariia
| -Deparimént of Puplic Welfare and/er a law enforcement agency. G_raham Spanier, by
 virtus of his position within the Universit.y, had a Iega;l obligétion and responsibility to
. reportor o cauée a report fo be made within forty-eight hours to a child services

agency.

1t should be noted that Spanier continues to mislead with rammerous public statements that contain demonstrably
‘false state.ments

39.
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0AG

From: ‘Gary €. Schulz <ges2@psu.edu>

Sent; Wednesday, May 06, 1998 2:06 PM . L ,

To: ' Tim Curley : .

e . - Spamer—éraham{eﬂﬂ\\
~ Subject: - ) - Re: Joe Paterno .

Will do, Stnee we talked tonight Yve laarned that the Public Welfite peapla will interview the individual Thursdey.

At 0524 PM 5/5/98 0400, Tim Cutley wrote:

>] have touched base with the coach. Keep us posted. Thanks.
P
>Tim Curley
*Tne3@psy.adu
- :

>

> v
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From: . Gaty C. Schultz <ges2@psu.edu> K .

o

Sent: ’ Tuesday, June 09, 1998 Z:09 AM
To: : Ciirley-Tim (TMC)
Co |, : Sp_nie_FGﬁh_aﬁT(GBS)*Han'nUnm (TRH)

Subject: . Re: Jarry -

They met with Jerry on'Monday and concluded that there was no criminai ehavior and the matter was closed as an
Investigation. . He was a [fttle emotional and expressed concern as to hiow this might have adveicely affected the child. §
think the matter has been appropriatedly Investigated and I hnpe It 1s now behind us, .

>Date: Mon, 08 Jun 1998 21:59:42 ~0400

>Tot Tim Curley <tm<3@pu.edu>
>From: "Gary C. Schultz" <gcs2@psu.edu>
>Subject: Re: Jerry
> i
>Tim, | don't have an update at this palnt. fust before | left for vac,Tom tﬂid me that the DPW and Univ Pollce services
were planning to meet with him. 11 see n‘th!s has happaned &nd get back tuyou ,
=At 10: 27 AM 5/30/98 -0449, Tim Curley wrote'
>>Any farther update?
>>
>
>>
>
>>At 09:46 AM 5/19/98 -0400, you wroter )
>>>No, but | don't expect we'll hear anything prlar to the end of this week
>
>>>At09:37 PM 5/18/98 <0400, Tim Curley wrote:
>>>>Any update?.
rre
B>
>»o>AL 0411 AM 5/14/98 0400, you wrote:
>>>>>Tim, | understand that a DPW person was here last weak; don't know
>>>>>for sure if they tatked with Jerry. They decided to have a chitd
>»>>paychologist talk to the boys sometime over the next week. We won't knew anything before then
> - .
>>5>»At02:29 PM 5/13/98 -0400, Tim Curleywrnte
»»>>>> Afiything new In this départwment? Coach !s naxlous to know where it stands.
S e
25>»>2>Tim Curley
>>>>e>Imc3@psuedu
S e
S
E
>>»>>Gary C. Schultz
>>»>>5r. V.P. for Finance and. Business!T reasurer
>>>»>208 Old Main .
>>>>>Phone: 865-6574 -
»>perFax 863- 8685
>
3>
b} e
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5>
>>>5Tim Curiey . o

5>>>Tme3@psu.ady : . _
> : ’ ) :
>

>obi

»255¢, VP, for Finance and Business/Treasurer
»>208 Old Main
»>»>Phone: B65-6574
»>>Fax; B63-86B5
Soy
55
e
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- »>Tim Curley
>>Ime3@nsu.edy
-
>>
>
>
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3/21/2002 10:42:54 AM. . MeQueideBlesko, Tne, - . PageNod -
' } Apphed und Unapplied Timesheets by%rkmgAttnrney R
: - BFrom 02-01-01  Thyough: 04-30-01

Working Attomey (s} Select §

" Maiter LD, Deseription ., . TyskeAcivity Houps ’
02-08-01 ' o
4000-465063 PSU - Labor - HwnanResomces P800 ' - 060
Conférence with T PUFITALTS holiday P Wﬁs‘ﬁa‘*@aﬂfaremnﬂrmmsa
4000-490106 PSTT - Personnel - Contimuing & Distance Hilucat . 050
~ Confersnce with I Blliott re J Marshall, Conferonce with G Schulin _ ,
4000-490143 PSU - Persormel - Mont Ao Campns - ' 220

Conference with J Leathers re D Goldenberg; Prepatation of cotrespondence to G-
Spaniet; Review of files; Preparation of correspondence to Gr Spanier ot al; Conférence

with T Leathers .
~ 4000-481582 PSU - Stodents - Studsnt, Affaivs : 2.90
Interoffice conference 16 campihg pb]icy, Lepalresearch re same Co
4000481582 PSU - Students - Student Affairs ‘ - 170

Study/analyze doouments 16 LGB tenant; Toteroffice conference 1 sams; Legalrcsea:ch,
Preparation of correspondencs to G Spanier et alre same

4000-490163 PSU - Personnel - Hinnan Resources S ’ 0.30
Gonference with R Meney re R Khaltiq . B N o )
4000-465026 PSU - Labor - COM - General B . 150
Propatation of docunents re IMC pailing K o - o
¥ Total for2/8/2001 ** . . . C o Tem 0
02—09-01 ‘ T . .
4000-490143 PSU - Porsammel - Mont Alto Campns . : L6 .

Review of docnmants e D Goldenberg, Preparation of coltespondensa to G Spanier;
Preparation of corespondence to J Leathors; Legal regearch .

4000*451558 PSU - Gifts & Crants - Develop and AlmnniRsla ' - 020
Revisw of files re Hagan estate . o

4000-490117 PSU - Persomnel - College of Liberal Afs L L0
Conference with f Baitista re R Eohemendia; Inferoffice confer emca L

4000475562, RSU - Contracts - Hetshey Medical Centor ’ 0.80, .
Review of documents re Purchase of Services Agresment Intemfﬁce GODfCanGB e fame

4000-465026 PSU - Labor - COM - Géperal ‘ . 2,60

Conference with L Kushner re EMC parking fees; Preparation of correspandencs to I
Kushher te same; Preparation of documents; Tegal research

4000-465063 P8U - Laboer - HmnanRﬁsomcesPSOKJ _ ' S 0.70 .-
Review Schaeffer brief’ ' :

39 Total for2/9/2001 ** - - e ‘. 700 . .0.00

021100 . : _
4000-450061, PSU - Geperal - Pinance/Business - Central L . . 2.90
Conference with G Sclmltz e reporting of suspectsd ch]ld abuse; ]’_c gahcsealoh ie same;
‘Conference with G Schuitz .

02-12-01

- Applied and Un applicd Timeskeeis by Worldng Attom ey .
3/21/2012 1042:54 AM ) MeQuaide Blasko, Inc. : : Pego No.4
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Fram: ' Thomas R, Harmon <HARMON@SAFETY 1 SAFETY Psu, EDU>
Sent: - 'Monday, Februaty 1.2, 20014 57 PM

To: . gcsZ@psu edu

Suhbject: T Incidentin 1998

Regarding the incldent In 1998 lnvolvmg the fnrrnar coach, | checked and the incldenf is documented in our lmaged
achlives.

Thomas R. Harmon ,

Directar, University Police

The Pennsylvania State University

30-B Eisenhower Parking Deck

Unlversity Park, PA 16802

(814} 8651864
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PENNSTATE _ (nful el

w2l

From:  Gary G Schuliz

d{lsﬂ g LJ WV{.K

f' TMC :WU e 3 Jul
m@w (e [‘LA THC g@%ﬁ e

(it @ el ﬁlttc"f : j@ |
— L L !"-(3 ,[r“asn._ ey /‘-" G u"b‘ u.g“ L»_.j
'“W\«C LU Q(‘ f*u-...» f.,u__a.”\é"r —{« /Q F?-:"

Q?Q ,Lﬂm_g% ‘f’hv«-ﬂg"i“

Z\A&Q Cuw(lb._& Q

80 G Hu(""&—"ﬁj"{?’lg

vl C# ‘aﬁ ch’C/PA

- e mgfkfy*m«”f”ﬁ“f

Senior Vice President fur Finuiee wnd Business/|reasurer ’

The Penusylvania State University
208 Qld Muin-

University Park. PA 16302-1503
(814) 8656574

Fux: (814} 863- TH88
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OAG

From: - .. GawyC Schultz <gcs2@psu.edu>

Sent: o o Monday, February 26, 2001 1:57 PM
Ta: - - TMC3@psu.edu '
Ce: : : : ~Coble-lean {JLC)

Subject: N Confidential

Tim, 'm essuming that you've gotthe ball to 1) talk with the subject ASAP regarding the iutura apprepnate usa of the
Univarslty faclllty; 2) contacting the chair of the Charltable Organlzation; and 3) contacting the Dept of Welfare. Asyou
know I'm out of the office for the next two weeks, but il you néed anything from me, please let ms know,

EXHIBIT A-63
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QOAG

From: - Gary C, Schultz <ges2@psu.edus>

Sent: - . '. . Wednesday, February 28, 200 213 PM -
To: Graham Spanier; Tim Curley

Subject: - ' Re: Meeting

—=htmls T T

Tim and Graham, this!s a moro humana and upfront way to handie this&nbsp; | can support this approach with the -

- understanding that we will inform hlz organizatmn, with ot withoust his cooperation (| think that's what Tim
praposed).&nbsp; We can play it by aér to declde about the ather organization.&nbsp; <br> <hr> At 10:18 PM 2/27/01
0500, Graham Spanier wiote:<br> <blockquote types=cite cite>Tim:&nbsp; This approuch Is acceptablé to me. &nbsp; It
requires-you fa go a step further and means that youy conversation will be all the more difficuit, but | admire your )
willingness to do that'and | am supportive.&absp; The only downslde for us is if the message Jsn't &quotheard&quot; and
acted upon, and we then becoma vulnerable for not having reported It.&nhsp; But that can be assessed down. the
road.&nbsp; The approach you out|Ine is humane and 4 reasonable way to procead.<br> <bi> At 08:10 PM 2/27/01 -0500,
Tim Curley wrote:<br> <blockquota type=cite cite>] had scheduled a meeting with you this afternoon about the subject we
discussed on Sunday. After glving [t mare thought and talking it over with Joe yesterday-- | am uncomfortable with what we
agreed were the next stops.&nbsp; | am having trouble with going to evetyone, butthe psrson involved. | think | would be
mare comfortable mesting with the parsen and tel hin about the information we recefved. | would plan to telt him wa are
awares of the first sltuation. | would indicate we feel thére 15 a problem and we want to assfst the Individual to get
professional help. Also, we feel a responsibility at some polnt seon to Inform his organization and and maybe the other ona
about the sttuation, if he Is cooperative we would workwith him to handle informing the organization. i not, wa do not
have a chalea and will Inform the two groups. Additionally, | will let him know that his guests are not permitiad to use our -
faciities, <br> <br> | need some help on thts one. What do you think about this approach?</blockquote><br> —--r-rm=mvrr-x

Graham B, Spanter<br>

President<br>

The Pennsylvania State Unlversxty<br>

201 Old Main<br>

University Park, Pennsylvaniadmbip; 16802<br> <br>Phenei&nbsp; 814~865~7611<br> ema.il &nbsp,

ggp_@n]_e_[@__p;g,g_du_hp </b[ockquute></html>
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200 Koppers Building

436 Seventh Avenue
Pittsburgh, PA 15219-1827
Telephone 412-894-1380
Facsimile 412-894-1381
www. farrellreisinger.com

FARRELL & REISINGER, LLC

ATTORNEYS AT LAW
June 1, 2012

_ PRIVILEGED AND CONFIDENTIAL

‘By U.S, Mail & E-maqil cdem_onaco@fpxrothechild.cem

Charles A, De Monaco

Tox Rothschild LLP

626 Liberty Avenue, 291;h Floor
Pittsburgh, PA 15222 . '

‘ Re: Commonuwealth v. Gary C. Schuliz
Dear Chuck:
{ was pleaeed to learn that you are representing Cynthia Baldwin with respect to
the Attorney Generals investigation. The timing of your engagement, coming in the midst
of renewed investigative activity by the OAG, causes me concern that the OAG may -

attempt to interview Judge Baldwin or to obtain notes, correspondence, emalls or other

documents from her.

Judge Baldwin, as she represented o Mr. Schultz the grand jury supervising judge,.
the OAG, and the grand jury, was legal counsel to my client, Gary Schultz, during
" preparation for his appearance in the grand jury, during his interview and appearance
before the grand jury on January 12, 2011, and through and until my retention on or ahout
October 31, 2011. Therefore, we ask and expect that you ‘and Judge Baldwin assert the
atborney-client and work- product pr1v1leges in response to any and all requesta from the
QAG, the USAO in the Middle District of Pennsylvania, Louis Freeh and his mvestigative

group and anyone else who may ask.
Please call me if you have any questions about this matter,
Sincerely,

T £

. Thomas J. Farrell, Esq

Ce: - Gary C. Schultz
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LAW OFFICE OF
CAROLINE M. ROBERTO

5TH FLOOR-LAW 8 FINANCE BUILDING
FITTSBURGH, PENNSYLVANIA 18219

212} 391-4071
FAX (412) 391-1190

June 11, 2012

By U.S. Mail & E-mail — cdemonaco{@foxrothschild.com

Charles A. De Monaco, Esquire
Fox Rothschild LLP

625 Liberty Avenue, 29" Floor
- Pittsburgh, PA 15222

RE: Commonwealth v. Timothy Mark Curley
Dear Mr, De Monaco:

I represent Tim Curley, the former Athletic Director at Penn State, who is
presently on administrative leave.

I recently learned from Attorney Thomas J. Farrell that you are representing
Cynthia A. Baldwin with respect to the Pennsylvania Attorney General’s investigation
regarding Jerry Sandusky and related matters, I join in Mr. Fatrell’s concern that as the
OAG continues the grand jury investigation, they may attempt to interview Justice
Baldwin, or obtain notes, correspondence, e-mails or other documents from her related to

Mr. Curley.

Justice Baldwin was previous counse] to Mr. Curley, and represented such to him,
and to others on several occasions. Therefore, I ask that you and Justice Baldwin assert
the attorney-client work product privileges in response to all requests from the Attorney
General, the United States Attorney’s office in the Middle District, the Louis Freeh
investigation and those associated with it, and all others seeking information or response

related to Mr. Curley.
If you have any questions, please do not hesitate to contact.
Ve sincerely,
aroline M. Roberto

CMR.:geb
cc: Timothy Mark Curley
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uane [Vlorris® FIRM and AFFHIATE OFFICES

NEW YORK
LONDON
SINGAPORE
PHILADELPHIA

MICHAEL M. MUSTQKOFF ) CHICAGO
DIRECT DIAL: +1 215979 1810 WASHINGTON, DC
PERSONAL FAX: +1 215 689 3607 ' SAN FRANCISCO
E-MAIL; mmustokoff@duanemorris.com . ; SANDIEGO

‘ BOSTON

wirw. duanemorris.com i ) HOUSTON

LOS ANGELES
HANOI —

. HO CRI MINH CITY
! { ATLANTA

October 2, 2012 BALTIMORE

: WILMINGTON

] MIAMI

Honorable Barry F. Feudale e

Presiding Judge of the 33rd Statewide LAS YEGAS

Investigative Grand Jury ;giiR::Tn:NL

1400 Strawberry Square LAKE TAHOE
Harrisburg, PA 17120

MEKICO CITY
ALLIANCE WITH

Re: Inre: The Thirty-Third Statewide Investipating Grand Jury, MIRANDA & ESTAVILLQ
217 ML.D. Misc. Dkt, 2010 (Pa. Sup. Ct.),
No. 1325 M.D. 2010 (Dauphin Cty. C.C.P.)

Dear Judge Feudale:

An issue has arisen that requires your attention. The Attorney General’s office has
requested that the University consider exercising its right to waive its privilege concerning
certain communications and correspondence of its former General Counsel, Justice Cynthia
Baldwin. Similarly, counsel to'Messrs, Gary Schultz and Timothy Curley have subpoenaed
those same items. The University is prepared to comply with both the Aftorney General's
request and defense counsels’ subpoena consistent with the scope of the University’s waiver.

The University has agreed to waive privilege as to the Office of General Counsel’s efforts
to comply with the Commonwealth’s grand jury investigation related to Gerald Sandusky,
specifically excluding privileged communications with or conceming outside counsel, and has
further agreed to waive the University’s assertion of privilege regarding certain actions taken by
the Office of General Counsel subsequent to November 4, 2011, as they relate to that office’s
efforts to comply with the Attorney General’s Grand Jury investigation. The Attorney General’s
Office and the University have agreed that all communications with or concerning present
counsel (including Reed Smith, Duane Morris, and Saul Ewing), are not included in this waiver
and subject to review by the Court or the Attorney General’s Office, and have agreed that this
waiver is made with the clear understanding that the Attorney General’s Office will continue fo
maintain and respect the distinetion in the actions taken by the former General Counsel from
those that are completely separate and apart from any consultation, direction or advice
propounded or shared with, or concerning any outside law firm.

DUANE MORRIS Lip

30 SOUTH 17TH STREET PHILADELPHIA, PA 191034196 PHONE: +1215979 1000 FAX: +1 215 979 1020
DM1\2342755.1
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uane V] orris

Honotable Barry F. Feudale
Qctober 2, 2012
Page 2

Deputy Attorney General Fina has asked that the release of the documents be presided
over by Your Honor in your capacity as Supervising Grand Jury Judge. We agree with Mr.
Fina's suggestion as the most prudent course.

Respectfully,

Michael M. Mustokoff

MMM/ks

cc: Bruce Beemer, Chief of Staff
Frank Fina, Deputy Attorney General
Frank T, Guadagnino, Esquire
Stephen S. Dunham, Esquire
Caroline M. Roberto, Esquire
Thomas J. Farrell, Esquire
Daniel R. Walworth, Esquire

DMI\3542755.1
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LAY QFFICE OF
CAROLINE M. ROBERTO

STH FLOOR~-LAW & FINANCE BUILDING
PITTSBURGH, PENNSYLVANIA 15219

(al2) 391-4071
FAX (412) 39i-1190

October 11, 2012

By Email and U.S, Mail

The Honorable Barry F. Feudale
Supervising Judge

1400 Strawberry Square
Verizon Tower, Fight Floor
Walnut Street

Harrisburg, PA 17120

RE: Commonwealth of Pennsylvania v. Timothy Mark Curley
CP-22-CR-5165-2011 (Dauphin Co. CCP)
In re: The Thirty-Third Statewide Investigating Grand Jury,
217 M.D. Misc. Dkt. 2010 (Pa. Sup. Ct.), No. 1325 M.D. 2010

(Dauphin Co. CCP)

Dear Judge Feudale:

[ am writing to respond to the October 2, 2012, letter to you from Attorney
Michael Mustokoff addressing the Attorney General’s subpoena for Cynthia Baldwin’s
communications and correspondence.

Attorney Baldwin represented my client, Timothy M. Curley, in preparation
for, during and after his appearance before you and the Grand Jury on January 12, 2011.
The notes or documentation Attorney Baldwin may have created as a result of her
representation of Mr. Curley and her communications with Mr. Curley, fall within the
attorney-client and work product privileges. On behalf of Mr. Curley, T assert both
privileges against production to the Grand Jury, the Office of Attorney General of

Pennsylvania, or any other party.

I have not seen the content of the documents at issue and, therefore, cannot
specifically identify the documents to be produced. However, it is important that the
documents be produced to Mr. Curley in preparation for his defense. I am open to

EXHIBIT E-1



The Honorable Barry F. Feudale
Page Two (2) '
October 11, 2012

-~ —discussionregarding a resolution perhaps in the nature of a limited waiver. 1 am also
willing to discuss this matter with the Court and the parties at your carliest convenience.

Very sincerely, 7
M

Caroline M. Roberto
Attorney for Timothy M. Curley

CMR:geb

cc: The Honorable Todd A. Hoover
Michael M. Mustokoff, Esquire
Daniel R. Walworth, Esquire
Frank T. Guadagnino, Esquire
Stephen S. Dunham, Esquire
Bruce Beemer, Chief of Staff, OAG
Frank Fina, Deputy Attorney General
Thomas J. Farrell, Esquire

EXHIBIT E-2
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200 Koppers Building
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FARRELL & REISINGER LLC

ATTORNEYS AT LAW
October 11, 2012

ByA emgail and Federal‘Exlg ress

Honcrable Barry F. Feudale
Supervising Judge
Strawberry Square

Verizon Tower, Elghth Floor
Walnut Street

Harrisburg, PA 17120

Re: Commonwealth v, Schultz, CP-22-MD-1375-2011 (Dauphin Co.
CCP); In re: The Thirty-Third Statewide Investigating Grand
Jury, 217 M.D. Misc. Dkt. 2010 (Pa. Sup. Ct.), No. 1325 M.D, 2010
(Dauphin Co, CCP)

Your Honor:

I write in: response to attorney Michael Mustokoff's October 2, 2012, latter to you
regarding the Attorney General's subpoena for Justice Oynth1a Baldwin's
commumcatmns and correspondence, :

- Ms. Baldwm represented my chent Gary C. Schultz in preparation for, during
and after his appearance before you and the grand jury on J anuary 12, 2011, as the
~ transcripts-of the colloguy before you and of Mr. Schultz' testimony make clear,
 Any of her notes _QI_;_,cher‘,doc_umentatlon she may have created concerning that
representation and her communications with Mr. Schultz fall within the attorney-
client and work product privileges. I asseért both prlvﬂeges on his behalf agalnst
any production to the grand jury, OAG or any other party. o

I cannot specify the documents af issue because apparently Ms, Baldwin
produced those. documente to PSU and PSU asserted its pr1v11ege W1th Ms

Baldwm
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. I need thege doc‘u'm‘ents‘ 48 800n a8 ﬁos‘sib‘le for preparation of Mr, Schultz'
defense. ] am open to discuss this issue with the OAQ, PSU and the Court to reach
a resolution, perhaps a limited We_a.iver, that enables all of us to see the documents,

s :;_j B Slncerely,

S S Thomas J Farrell Esq . .
Attorney for G‘rary Schultz '

cec; Hon. Todd Hoover
Michael M., Mustokeff, Esq.
Bruce Beemer, Chief of Staff
Frank Fina, Deputy Attomey General
Frank T. Guadagnino, Esq.
Stephen S, Dunham, Esq.
‘CarohneM Roberto, Esq.-
Damel R. Walworth Esq
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CRIMINAL DIVISION

IN THE COURT OF COMMON PLEAS OF DAUPHIN COUNTY, PENNSYLVANIA
COMMONWEALTH OF PENNSYLVANIA,

\'E

No. CP-22-CR-5165-2011
TIMOTHY MARK CURLEY,

Evidentiary Hearing Requested
Defendant.

OMNIBUS PRE-TRIAL MOTION

AND NOW, comes the defendant, Timothy Mark Curley, by and through his

attorney, Caroline M. Roberto, Esquire, and respectfully files his Omnibus Pre-Trial
Motions as set forth below:
L

Testimony

Motion to Dismiss, or Alternatively, to Suppress the Use of Grand Jury
1.

Pursuant to Notice of Submission of Investigation No. 1, a staiewide
investigating grand jury conducted an investigation into reported sexual assaulis of
minor male children by Gerald A. Sandusky (“Sandusky”) over a period of years. See
Presentment at 1.

2. In early 2010, the Office of Attorney General of Pennsylvania (“OAG”) issued
a grand jury subpoena to the Pennsylvania State University (“PSU”) for employment

files related to Sandusky. At the time, outside counsel for PSU was the law firm of
McQuaide Blasko.

3. In 2010, Altorney Cynthia A. Baldwin (“Ms. Baldwin™), former PSU Trustee,

was appointed by President Graham Spanier as General Counsel for PSU. The Boardz

o

e

hitp://oge.psu.edu/ (Last visited 10/24/12).

=2
of Trustees approved the appointment by resolution effective February 15, 2010....
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4. The OAG began direct communication with Ms. Baldwin as PSU General
Counsel regarding service of investigating grand jury subpoenas and production of
documents.

5. In December 2010, based upon her communication with OAG, Ms. Baldwin
anticipated service of subpoenas for Timothy M. Curiey ("Mr. Curiey”), Athletic Director,
Joseph V. Paterno (“Paterno”), Head Football Coach, and Gary S. Schultz (“Schultz”),
PSU Vice President of Finance.

6. On or about December 28, 2010, at the PSU Bowl Game in Tampa, Florida,
Mr. Curley briefly met with Ms. Baldwin. She explained that a subpoena would be
issued for his appearance in the context of the Sandusky investigation.

7. Onor about January 3, 2011, Ms, Baldwin met with Mr, Curley in State
Coliege, Pennsylvania, to further discuss his grand jury appearance. The meeting
lasted approximately 20 or so minutes. Ms. Baldwin told him that she could represent
him before the grand jury. In subsequent discussions, Ms. Baldwin told Mr. Curley that
she could represent Messrs. Curiey, Schultz and Paterno as their recollections were
consistent.

8. Ms. Baldwin strongly advised against speaking to Paterno, Schultz or anyone
else to refresh his recollection. She did not review with Mr. Curley documents, emails,
notes or files retained by others fo aid in refreshing his recollection.

9. Based upon conversations with Ms. Baldwin, Mr. Curley believed that she, at
all relevant times, was providing legal representation tc him and that she was pursuing

his best interests.
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10. Title 42 Pa.C.S.A. § 4549(c)(1) provides that a withess subpoenaed to
appear hefore the grand jury shall be enfitled to the assistance of counsel, including
assistance during such fime as the wiiness is questioned in the presence of the
investigating grand jury. Emphasis added.

11. OnJanuary 12, 2011, Mr. Curley, believing that he was represented by
counsel, Cynthia Baldwin, and accompanied by her, was interviewed by agents of OAG
hefore his appearance, and then testified before the Thirtieth Statewide Investigating
Grand Jury.

12. On November 4, 2011, a criminal information was filed charging Mr. Curley
with perjury as a result of his grand jury testimony and failure to report, a summary
offense. A Presentment issued by the Thirty-Third Statewide Investigating Grand Jury
was attached to the criminal complainf.

13. On February 2, 2012, Lanny Davis, a lawyer and crisis manager hired to
represent PSU, told reporter Sara Ganim of The Patriot News that Ms. Baldwin was in
the grand jury room on January 12, 2011, strictly on behalf of the University and not as
counsel for Mr, Curley and Schultz, Exhibit A.

14. On June 22, 2012, counsel for Ms. Baldwin, Charles DeMonaco of the law
firm of Fox Rothschild, provided by letter in response to present counsel's inquiry
regarding attorney-client privilege maiters that, “. . . [Baldwin], as General Counsel for
the University, could not and did not represent any agent of the University in an
individual capacity.” Exhibit B.

15. Ms. Baldwin never explained such a limited scope of legal representation to
Mr. Curley prior to or during his grand jury appearance.

3

EXHIBIT G-3



A. No Counsel - Constructive Denial of Counsel
16. According to Ms. Baldwin, she did not consider herself Mr. Curley's counsel
and did not represent his personal interests in the grand jury.

'17. Ms. Baldwin clearly represented to Mr. Curley both before and during the
grand jury appearance, that she was his legal counsel. She never explained a limited
scope representation or told Mr, Curley that PSU interests came first.

- 18. Altho‘u'gh Ms. Baldwin's current position is that she did not represent Mr,
Curley in his individual capacity, she did not nofify the supervising judge of the limited
role.

19. At the administration of the oath before the supervising judge, the following
exchange fook place:

Prosecutor: Judge, we're here on Notice 29. We have some witnesses
to be sworn, Mr. Curley and Mr. Schultz.

Judge: Represented by?

Ms. Baldwin: My name is Cynthia Baldwin, general counsel! for
Pennsylvania State University.

Judge: Will you be providing representation for both of those
identified witnesses?

Ms. Baldwin: Ga‘ry is retired but was employed by the university and Tim
is still an employee.

Judge: Good morning . . .
Exhibit C.

20. When Mr. Curley was questioned by Eshbach at the outset of his grand jury
testimony, the foliowing exchange took place:

Q. Would you please introduce yourself to the Grand Jury?

4
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Good morning, My name is Tim Curley.
You have counsel with you?

Yes, | do.

o0 O P

Would you in-troduce her, please?

A. My counsel is Cynthia Baldwin. -
Exhibit D at 2.

21. Later during his testimony, Attorney Eshbach directed Mr. Curley "with
[your] counsel” to step oufside fhe grand jury room for a moment. Exhibit D at 7.

22. Ms. Baldwin allowed the judge and Mr. Curley {o believe that she was Mr.
Cutley’s unencumbered, conflict-free lawyer. The conflict now plainly apparent left Mr.
Curiey with no counsel during the grand jury proceeding in violation of Article 1, Section
8 of the Pennsylvania Constitution and the Sixth Amendment to the United States
Constitution and 42 Pa.C.S.A. § 4549(c)(1).

23. At a hearing on this matter, Mr. Curley will present the testimony of Attorney
Walter Cohen, partner-in-charge of the Harrisburg law firm of Obermayer Rebmann
Maxwell & Hipple, LLP, and former Acting Atiorney General of Pennsylvania from 1994-
1996. Prior to the appointment, from 1989-1894, he was the First Deputy Attorney
General. |

24. Mr. Curley intends to present testimony of Attorney Cohen to demonstrate
that upon his review of this matter, Mr. Curiey reasonably believed that Ms. Baldwin was
his counsel before the grand jury. He will also provide that Ms. Baldwin's presence in
the grand jury room with Mr. Curley, and the grand jury transcript, demonstrate that she
allowed everyone to believe she was Mr, Curley’s counsel,

5

EXHIBIT G-5



25, Mr. Curley will also present testimony from Lawrence J. Fox, partner in the
Philadelphia law firm of Drinker Biddle and Reath, LLP; and the George W. and Sadella
D. Crawford Visiting Lecturer in Law at Yale Law School teaching legal ethics and
professional responsibility. He also is the Supervising Lawyer of the Ethics Bureau at
Yale, a pro bono endeavor fo provide ethics advice, counseling and support to those
who cannot afford such services. Professor Fox has written and lectured extensively on
legal ethics.

26. Professor Fox will provide that upon review of this matter, Ms. Baldwin was
counsel for Mr. Curley and Schultz for all purposes before the grand jury. if the
arrangement was otherwise, as she now claims, she had an absclute obligation to
inform him of her limited scope of representation. The Pennsylvania Rules of
Professional Conduct recognize only one class of clients. Ms. Baldwin’s current position
that she represented PSU and not Mr. Curley in an “individual capacity” demonstrates
the conflict and failure to protect Mr. Curley’s interest,

B. Failure to Provide Competent Representation

27. Ms, Baldwin did not protect the interests of Mr. Curley by assisting him in
refreshing his recollection. She never attempted o share with Mr. Curley the
information she had or could obtain from Messrs. Paterno, Spanier or Schuitz. She
prohibited him from speaking with Paterno, Schuliz and Spanier regarding their
recollections of the incident to refresh his recoilection. Without a rudimentary effort to
refresh his recollection of events occurring 10 to 13 years earlier, Mr. Curley was

unprepared to answer questions before the grand jury.

EXHIBIT G-6



28. Ms. Baldwin did not advise Mr. Curley that he may have exposure to the
criminal charges even after Mr. Curley’s pre-testimony inferview with OAG.

28. Ms. Baldwin did not advise Mr. Curley that he could exercise his
constitutional right to remain silent before the grand jury based upon potential criminal
.exposure.

30. During his festimony, Mé. Baldwin did nothing to protect Mr. Curley from
abusive and confusing questioning.

31. Attorney Cohen will testify that Ms. Baldwin operated under a fatal conflict of
interest which adversely affected her ability to act in the best interest of Mr. Curley and
that she failed to represent him competently by failing to prepare him and advise him of
his Fifth Amendment rights.

32. Professor Fox will also testify that upon review of this matter, Ms. Baidwin
was laboriné under multiple conflicts, first between PSU and Mr. Curley, and second,
between Mr. Curley and Schultz. Professor Fox will also festify that Ms. Baldwin gave
incompetent advice to Mr. Curley.

33. Ms. Baldwin's representation was ineffective and in violation of the Sixth
Amendment to the United States Constitution and Article |, Section 9 of the
Pennsylvania Constitution.

C. Prosecutorial Interference with Right to Counsel

34. In November 2010, law enforcement agents of the CAG interviewed PSU
Assistant Coach Mike McQueary. On or about December 14, 2010, McQueary testified
before the grand jury regarding an incident he observed in the Lasch Building Assistant
Coaches’ showetr/locker room between Sandusky and a boy. Although McQueary’s

7
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grand jury testimeny has not been disclosed, it is reasonable to conclude that consisteni
with police reports, see attached, and his preliminary hearing testimony in this case,
McQueary festified that he desctibed an incident to Mr. Curley and Schultz relating to
Sandusky’s inappropriate behavior with a boy. The exact description given by
McQueary is in dispute.

35. On January 12, 2011, Mr. Curley and Schultz arrived at the grand jury
conference room accompanied by Ms. Baldwin.

36. OAG knew that Ms, Baldwin was General Counsel for PSU and that she
was providing legal representation to Mr, Curiey and Schuitz.

37. Ms, Baldwin accompanied Mr. Curley to the OAG interview which occurred
at 9:20 a.m. on January 12, 2012. According to the paolice report regarding McQueary's
description of his observations, Mr. Curley provided that there was no mention of sexual
acts; that McQueary observed Sandusky horsing around in the shower; and that the
incident was something that could be misconstrued. Exhibit E at 1.

38. Ms. Baldwin aiso accompanied Schultz to his pre-testimony interview at
9:35 a.m. on January 12, 20412. According to the police report, Schuitz stated that
based upon the information provided by McQueary, there was inappropriate sexual
contact involving Sandusky and a minor. Exhibit E at 2.

39. OAG was aware before the sworn testimony of Mr. Curley that Mr. Curley
and Schultz’ statements were inconsistent.

40. Although OAG was keenly aware of Ms. Baldwin’s multiple representation
and conflict of interest, it failled to move to disquaiify her as counsel or to raise the

conftict issue before the supervising judge.
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41. Prosecutors in the grand jury proceeding have the obligation and
responsibility to raise a conflict of interest before the presiding judge to prevent a
violation of the witness’ right fo counsel.

42. Title 42 Pa.C.S.A. § 4549(c)(4) provides that an attorney shall not continue
muitiple representation of clientin a grana jury proceeding if the attorney’s independent
judgment on behalf of ane of the clients will or is likely to be adversely affected by her
represeﬁtation of another client. 1t is for the supervising judge to determine if
disqualification of the attorney is necessary.

| 43. At a hearing on this matter, Mr. Curley intends to call as a witness, Deputy
Attorney General Frank Fina (“DAG"), to testify that he confronted Ms. Baldwin about
her conflict. Although DAG spoke to Ms. Baldwin, Mr. Curley is unaware of any
evidence which supports notice of the conflict to the supervising judge.

44. Raising the conflict of interest before the supervising judge would have
resulted in, at least, a colloquy regarding the conflict or, most likely, a hearing
concerning the multiple representation and, ultimately, disqualification of counsel.

45, The failure by the DAG deprived the supervising judge of the ability to
enforce § 4549(c)(4) and deprived Mr. Curley of his right to counsel at the grand jury
proceeding.

46. At a hearing on this matter, Attorney Cohen will testify that the Deputy
Attorney General in this case had the obligation to ensure a fair proceeding in which
witnesses had conflict free counsel; that even if he confronted Ms. Baldwin concerning
the conflict, he had the duty to raise the issue before the supervising judge. The DAG’s
failure constituted denial of counsel to Mr, Curley and Schultz,

9
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47. Professor Fox will testify that a prosecutor has the duty {o bring to the
attention of the courts conflicts of interest that would compromise the individual right to
the assistance of counsel. Professor Fox will also testify that in this case, the DAG
failed in its duty as it was aware of the conflict and did not raise the issue before the
grand jury presiding judge.

D. Structural Defect in Grand Jury Proceeding

48. OAG's failure to raise the conflict of interest before the supervising judge
resulted in Mr. Curley being denied counsel at the grand jury proceeding.

49. Ms. Baldwin’s failure io clarify the scope of her legal representation to Mr.
Curley, which led him to believe she was his counsel, and her representations to the
supervising judge, which led him to believe she was Mr. Curley’s counsel, obfuscated
her conflict and resulted in M. Curley being denied counsel at the grand jury
proceeding.

50. Failures by OAG and Ms. Baldwin deprived the presiding judge of notice
concerning the serious problems related to Ms. Baldwin’s representation and the
opportunity to disqualify her as Mr. Curley’s counsel and, at the very least, resulted in a
deficient colloquy where Mr. Curley was not given the opportunity to become aware of
counsel's debilitating conflict and knowingly, intelligently and voluntarily waive his right
to representation by a non-conflicted attorney, if he chose fo do sc.

51. Failures by OAG and Ms. Baldwin resulted in a violation of grand juty
secrecy. Itis now apparent that Ms. Baldwin’s presence in the grand jury room as PSU
counsel during the testimony of Mr, Curley and Schuliz violated grand jury secrecy.
Rule 231 of the Pennsylvania Rules of Criminal Procedure,

10
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52. The failure at all levels caused a structural defect in the grand jury
mechanism which resulted in the total deprivation of the right {o counsel.

E. Remedy

53. The conduct described above vioclated the defendant's right to counsel as
guaranteed by the Sixth Amendment to the United States Constitution, Article 1, Section
9 of the Pennsylvania Constitution and 42 Pa.C.8.A. § 4549(c){1). Prejudice is
presumed.

54. Dismissal of the charges and suppression of defendant’s grand jury

testimony are appropriate remedies for the deprivation of the right to counsel.
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F. Memorandum of Law

The process, procedure and fair administration of the investigating grand jury is
supervised by the Pennsylvania Supreme Court. Rules 120, 220-244 of Pa.R.Crim.P.
The Court retains original jurisdiction over the appeal of questions regarding grand jury
issues. 42 Pa.C.S.A. § 722(5); Rule 3331(a)(2) and (3) of Pa.R.A.P. Generally, issues
that arise during the grand jury proceeding may be, and often are, directly appealed to
the Supreme Court. There are numerous examples of cases where grand jury matters,
particularly issues related to disqualification of counsel, are raised before the
supervising judge and then directly appealed to the Supreme Court. Only a few are
cited here. See, In re: Bucks County Investigating Grand Jury, 861 A.2d 876 (Pa.
2004); Pirillo v. Takiff, 341 A.2d 896 (Pa. 1975). The sfatute and rule regulate a
practice of expedited review. Issues related to counsels’ conduct or disqualification are
not normally delayed but, instead, addressed expeditiously.

Here, a breakdown in the grand jury proceeding prevented contemporanecus
adjudication and review of the disqualificaticn of counsel, first by the supervising judge
and, ultimately, by the Supreme Court. As is contemplated by the expedited practice,
questions regarding the conduct of prosecutors and counsel for witnesses/defendants
must be addressed pretrial if, as here, it is claimed that the chaillenged conduct and
representation prevented judicial review in the first instance.. Motions to suppress
evidence and motions t¢ quash the information or dismiss charges are properly brought

by pretrial motion. Pa.R.Crim.P, 578.

12
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The Investigating Grand Jury Act guarantees a witness the right to counsel. Title
42 Pa.C.S.A. § 4549(c) provides:

(1) A witness subpoenaed 1o appear and iestify before an

investigating grand jury or to produce documents, records or other

evidence hefore an investigating grand jury shall be entitled to the

assistance of counsel, including assistance during such time as the

witness is questioned in the presence of the investigating grand jury. In

the event counsel of the witness’ choice is not available, he shall be

required to obtain other counsel within a reasonable {ime in order that the

work of the grand jury may proceed.

The right to counsel necessarily includes the right to effective assistance of
counsel. Commonwealth v. Lieber, 825 A.2d 630, 633-34 (Pa. 2003) citing
Commonwealth v. Daniels, 420 A.2d 1323 (Pa. 1980), concluding that Rule 122 right
to counsel for discretionary appeal includes right to effective assistance of counsel.
Commonwealth v. Albrecht, 720 A.2d 693 {Pa. 1999) (finding rule based right to
counsel at PCRA proceeding included the right to effective assistance of counsel). The
case law suggests an even stronger correlation between a statutory right to counsel and
the concomitant right to the effective assistance of counsel. See also, Pirillo v. Takiff,
341 A.2d 896, 900 (Pa. 1875) where our Supreme Court employs a constitutionai Sixth
Amendment analysis regarding a grand jury withess' right to conflict free counsel.

The investigating Grand Jury Act prohibits multiple representation of withesses if
the attorney has a conflict of interest. Title 42 Pa.C.S.A. § 4549(c) provides:

(4) An attorney, or attorneys who are associated in practice, shall

not continue multiple representation of clients in a grand jury proceeding if

the exercise of the independent professional judgment of an atterney on

behaif of one of the clients will or is likely to be adversely affected by his

representation of another client. If the supervising judge determines that
the interest of an individual will or is likely fo be adversely affected, he may

i3
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order separate representation of witnesses, giving appropriate weight to
the right of an individual to counsei of his own choosing.

All that must be shown before an attorney is disqualified before the grand jury is
multiple representation which is |ikely to adversely affect her representation of one of
the clients. The test for determining whether there is an impairing conflict is probability,
not certainty. Pirillo, 340 A.2d at 905 citing Middleburg v. Middleburg, 233 A.2d 889,
890 (Pa. 1967). This is so because in conflict cases, prejudice is presumed. Cuyler v,
Suflivan, 100 S.Ct. 1708 (1980); Commonwealth v. Lopez, 51 A.3d 195, 200 (Pa.
2012) (Castille concurring) citing Commonwealth v. Tedford, 960 A.2d 1, 54 (Pa.
2008) and Commonwealth v. Collins, 957 A.2d 237, 251 (Pa, 2008), Under
Pennsylvania jurisprudence, prejudice is presumed “where there is an actual or
constructive denial of counsel, the state interfered with counsel’s assistance, or counsel
had an actual. conflict of interest.” Commonwealth v. Reaves, 592 Pa. 134, 923 A.2d
1119, 1128 (Pa. 2007). “The defining features of all of these cases is that the acts or
omission of counsel [are] of the type that are virtually certain to undermine confidence
that the defendant received a fair trial or that the outcome of the proceeding is reliable,
primatily because they remove any prefension that the accused had counsel’s
reasonable assistance during the critical time frame.” Id. at 1128 {citing
Commonwealth v. Cousin, 585 Pa. 287, 888 A.2d 710, 718 (Pa. 2005)). Clients’
interests actually conflict when “during the course of representation” they “diverge with
respect to a material factual or legal issue or to a course of action”. Commonwealth v.

Padden, 783 A.2d 299, 31 (Pa.Super. 2001).
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Prejudice is also presumed where, as here, counsel’s inaction results in complete
denial of counsel. See, Unlfed States v. Cronic, 104 S.Ct. 2039 (1984) (prejudice
presumed where “surrounding circumstances” result in complete denial of counsel).
Here, the OAG's inaction and Ms. Baldwin’s failures converged to preclude the
supervising judge from exploring the conflict with Ms. Baldwin and Mr. Curley through a
colloguy. Lawyers have an obligation to bring fo the Court's attention any actual or
potential ethical violation — including conflicts — involving any of the parties, witnesses,
or attorneys in the case. In the matter of the Grand Jury Empaneled on April 24,
2008, 601 F.Supp.2d 600, 604-605 (D. New Jersey, 2008). The cluster of errors in this
case resulted in a constructive deniat of counsel.

Where the withess “shall be entitled” to counsel, 42 § 4548(c), the deprivation of
counsel can be redressed ohly by returning the defendant to his status before the
structural error in the proceeding occurred. See, Gideon v, Wainwright, 83 S.Ct. 792
(1963); United States v. Stein, 541 F.3d 130 (2d Cir. 2008) (deprivation of counsel is
structural error not subject to harmiess error review; where government interfered with
defendants’ prefrial right o counsel indictment was dismissed). In the Interest of
Saladin, 518 A.2d 1258, 1262 (Pa.Super. 1986) (reversing a delinquency adjudication
where counsel reprasented the defendant and victim). In the context of a viclation of
the Fifth Amendment right against self incrimination at the grand jury, quashal of the
grand jury indictment has been deemed the proper remedy. Commonwealth v.
McCloskey, 277 A.2d 764 (Pa. 1971); Commonwealth v. Cohen, 289 A.2d 96

{Pa.Super. 1972). The defendants in this case suffered as much, if not more, harm than
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those in McCloskey and Cohen. A deprivaiion of the right to counsel under the
circumstances presented here requires at least the same remedy.

Wherefore, defendant respectfully reduests dismissal of the charges, or
alternatively, suppression of his grand jury testimony.

Il Motion Regarding Pretrial Publicity

55. The charges in this case and every event related to it — every court
appearance, the death of Coach Paterne, the trial and sentence of Mr. Sandusky, every
motion filed, the lawsuit by Michraei McQueary, the release of the Freeh Report, and the
announcement of NCAA sanctions against PSU — have generated hundreds if not
thousands of media reports in the newspapers, on television and radio, and on the
Internet.

56. The charges in this case and against Mr. Sandusky, who was charged in the
same Preseniment, led Penn State University to commission and announce an
independent investigation by the firm of Freeh Sporkin & Sullivan, LLP ("FSS").

57. FSS released its findings, contained in the Freeh Report, on July 12, 2012,

That report runs several hundred pages and is available at

www thefreehreportonpsu.com (last visited 10/28/12). The release of the Freeh Report
and avalanche of news stories related to it further inflamed the public. In the most
public of ways, the Freeh Report concluded unequivocaily that Mr. Schultz and Mr.
Curley were guilty not only of the crimes charged, but of a conspiracy to conceal the

conduct of Sandusky.
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58. The Freeh Report's negative impact creating a biased jury pool cannot be
understated: in it one former federal judge and the ex-head of the FBI pronounced the
defendants guilty,

59. The negative, outrageous and pervasive publicity continues to this day
virtually unabated in every media form. Most recently, a surge of negative publicity
aftended the sentencing of Jerry Sandusky, where victims testified. National and local
news saturated the public with detailed stories of the victims’ abuse by Sandusky. Mr.
Curley expects the negative pretrial publicity to grow even more intense and widespread
as the trial date approaches and the time for jury selection nears.

60. The poisoned aimosphere created by the onslaught of negative media
publicity has unfortunately aiready predetermined defendants’ guilt.

61. Defendants commissioned a public opinion survey. The resulfs, as
described in the attached report from Arfhur Patterson, are discouraging. Exhibit F.
Eighty-five percent of respovndents in Dauphin County knew of the charges, and 65% of
those believed the defendants definitely or probably guilty. Perhaps even worse, nearly
50% believed that even if the defendants did nothing illegal, they should be punished.

82. Exploring a change of venue or venire remedy, defendants surveyed three
counties similar in size, Erie, Luzerne and Chester. The results were as bad or worse.

83. Given the pervasive, inflammatory, and negative publicity surrounding this
case and the defendants, unprecedented in amount and duration, which includes the
absolute condemnation of the defendants by a former federal judge and the ex-head of
the FBI, the defendants seek the following remedial measures in the hepes of getting
the fairest trial possible under these extracrdinary circumstances:
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a. A trial continuance to aliow a reasonable “cooling off” period
so as fo avoid a jury pool tainted by the overwheimingly
negative press coverage;

b. Lawyer participation in voir dire, including a questionnaire
and personal questioning of prospective jurors;

c. Individual voir dire which is conducted outside the presence
of other potential jurors;

d. More extensive voir dire examination of the jurers to aliow
the possibility of more for cause chailenges; and,

e. Additional peremptory challenges for each defendant,
Wherefore, defendant respectfully requests remedial measures as suggested,
supra, be implemented including a triai continuance, expanded juror questionnaire,
increased peremptory challenges, and more extensive individual voir dire,
1. Motion for Discovery
64. The following discovery requests are still outstanding:

a. Recorded conversations of investigative interviews incliuding
victims and Joseph V. Paterno; and,

b. Material pursuant to Pa.R.E. 404(b).
65. Additionally, defendant requests production of the following:
a. Identification of expert withesses the Commonwealth intends
to call at trial and reporis of experts. See Pa.R.Crim.P.

573(B)(2)(b); and,

b. All follow-up and supplemental reports by Pennsylvania
State Police. Pa.R.Crim.P. 573(D).

Wherefore, defendant respectfully requests this Honorable Court to order

production of the material listed above on or before November 15, 2012,
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IV. Evidentiary Hearing Requested

66. An evidentiary hearing is requested. Counsel certifies that she intends to
call as witnesses the following persons to support the averments contained in this
motion:

State Trooper Scott Rossman
Agent Anthony Sassano
Cynthia A. Baldwin, Esquire
Lanny Davis, Esquire
Charles DeMonaco, Esquire
Walter Cohen, Esquire
Lawrence J. Fox, Esquire
Frank Fina, Esquire

Jonelie Esbach, Esquire
Timothy M, Curley

Arthur Patterson

¥ ¥ ¥ ¥ ¥ ¥ ¥Y Y ¥ v ¥V

Respectfully submitted,

o (hinlos 1S s, fupf

Caroline M. Roberto, Esquire /
Attorney for Defendant, Timothy Mark Curley
Pa. I.D. No. 41524

429 4™ Avenue, Suite 500

Pittsburgh, PA 15219

(412) 391-4071
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Special Report: Penn State counsel Cynthia Baldwin's role before
grand jury could affect Tim Curley and Gary Schultz's perjury

case, experts say

Published: Thursday, February 02, 2012, 1:00 AM  Updated: Thursday, February 02, 2012, 5:31 PM

SARA GANIM, The Patriot-News

When top Penn State offlcials Tim Curfey and Gary Schultz testified before a grand jury In the Jerry
Sandusky child sex abuse investigation, both men apparently thought they had an attorney.

She was Cynthia Baldwin, in-house legal
counsel for Penn State Unlverslty,

It Is reflected in the transcript of their
testimonies;

*Gooed morning, my name is Tim Curley,”
“Do you have counsel with you?”

“Yes I do. ... My counsel is Cynthia
Baldwin.”

Schultz was asked: “You are accompanied
today by counsel, Cynthia Baldwin. Is that

correct?”

*That is correct.”

But Baldwin says she was not representing

View full slza

CHRIS KNIGHT, The Patriot-News l

fenn State counse| Cynthia Baldwin durlng the Fenn State University
board of trustees meating at the Nittany Lion Inn In State College on
Jan. 20.

elther man, according to Lanny Davis, the high-profile Washington lawyer hired to represent Penn State

In the wake of the Sandusky scandal,

Instead, Davis sald, Baldwin was In the grand jury room Jan. 12, 2011, strictly on behaif of the university,
and not as legal counse] for Schultz and Cutley,
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Legal experts say Baldwin's role before the grand jury could affect the case or Baldwin personally.

And the questions remain; How could confusion refgn about something so fundamental to the judiclal

system?

Why was Baldwin allowed in the grand jury reom If she was only representing Penn State?

Enlarge

JOE HERMITT, The Patriot-News

Former Penn State athletic director TIm Curley, center, and Gary
Schuitz, Interlm senlor vice president for finance and business at Penn
State University, left, enter District Judge Wenner's court room for
their arralgnment on perjury charges stemming from the Grand Jury
Investigation of former Penn State assistant coach Jerry Sandusky. JOE
HERMITT, The Patriot-News

fann State's Tim Curley and Gary Schultz arraigned on chargeé

related to Jerry Sandusky case gallery (8 photos)

understand — for the university’s interests — their testimony.”

Baidwin says it was all a blg
misunderstanding — that Schultz and
Curley were simply mistaken, according to
Davis.

T believe, having looked into the overall
sltuation, this can be explalned by the
innocent reatity of misunderstanding,
stress and incompiete Information, " Davis
said Wednesday.

Davis agreed “It is unusual for a lawyer to
be present at a grand jury.” But, he sald:
“At a state grand jury In Pennsylvanla, 1t Is
up to the discretion of the judge to permit
a lawyer to be present. The judge asked
Cynthia, ‘Who are you representing?’ She
sald, the universlty, And he said, *You may
{lsten if you wish.’ She sald, ‘Thank you.””

David added, “As general counsel, she felt
a responslbility to represent and

Then-head coach Joe Paterno appeared before the grand jury the same day with Joshua Locke as his

counsel, Baldwin was not there,

if she felt responsible to understand the testimony from Curley and Schultz on behalf of the university, why

dldn’t Baldwin feel the same about Paterno?

“Curley and Schultz were senlor officers, they were members of the administration,” Davis said. "She felt it
was her rasponsibiiity because she represented the university as general counsel,” By contrast, Paterno “was

not a member of the administration.”
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Davis saki she also noted that Paterno was with two attorneys — his son Scott Paterno and Locke.

'HER OBLIGATION'

One year later, Penn State Is working to recover from the scandal that led to the ouster of Paterne and
former President Graham Spanier,

Sandusky awaits trial on charges of sexually abusing 10 young boys, Including two aliegedly assauited in the
football bullding on campus. Curley and Schultz stand charged with failure to report Sandusky to the proper
authorities and lying o the grand jury. All three men maintain their innocence.

Baldwin, a former Pennsylvania Supreme Court justice, would not comment for this story, but authorized

Dast_ to speak for her,

The confusion over her role began in December 2010 when Baldwin received the grand jury subpoenas for
Curley, Schuitz, Spanler and Paterno. Davis sald Baldwin accepted them “as a common courtesy” and agreed

to deliver them to the four men.

Curley and Schultz came to her office separately to pick up thelr subpoenas. According to Davis, Baldwin
sald she then told each man: “You know, I represent the university. You can get your own lawyer.”

* With that, Davis sald, Baldwin belleved she had fuififled “what she believed her obligation Is.”

After Baldwin informed Paterno of his subpoena, according to Davls, she gave his son Scott the same
message — that she represented the unlversity and the coach could get his own lawyer,

“We have a diffarent understanding of the process by which Coach Paterno engaged legal counsel,” sald
Wick Sollers, the Paterno famiiy’s lawyer. Sollers sald the famlly did not want to elaborate further while
grieving the loss of Paterno, who died of complications from lung cancer on Jan, 22,

Curley and Schultz did not get an outslde lawyer for thelr grand jury testimony,

Weeks after handing them their subpoenas, Baldwin drove Curley and Schultz to RHarrisburg for thelr grand
jury appearance — again “as a courtesy,” Davis said, since she was attending on behalf of the university.

The three arflved together: Baidwin, Schultz, who was Penn State's vice president for finance and business,

and Curley, who was Penn State’s athletic director.

They went In together,

Curley and Schultz met with no other attorneys at the offices of the attorney general in Strawberry Square
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where the grand jury met.
When Baldwin slgned In, Davis said, she signed in as representing Penn State.

Before the grand jury began, the witnesses and attorneys went into Judge Barry Feudale’s chambers, (A
Jjudge does not preside at a grand jury, but swears in witnesses beforehand.)

In chambers, Davis said, Feudale asked Baldwin whom she represented,
“The Penn State Unlversity,” Davis sald she replied.

Then, Davis said, Baldwin walked into the grand jury raom. She did not seek spectal permission as an
outslde observer for an interested party — In this case, Penn State — Davis sald. She simply received the
judge’é okay and walked in, according to Davls,

As Curley and Schultz each began, they stated on the record that they were accompanied by “counsel” or
“my counsel” Cynthia Baldwin, who sat with each as they testified,

Davis said Baldwin “does not remember hearing” those answers.

Even If she had, Davis sald, “at that moment in time, she would not feel it appropriate to speak up and
correct it with witnesses being questioned.” Davis sald she would have remained silent in the moment out of

deference to the grand jury process.

Did Baldwin talk to the two men later — for example, during thelr 90-minute ride together back to Happy
Valley — to clarify her role?

“She sald no,” Davls sald,
In other words, the series of events, as described by Baldwin through Davis, played out like this:

» December 2010: Baldwin tells Curley and Schultz she “represents the university” and they can get their

own attorneys,

» January 2011; Baldwin drives them to the grand jury. On the trip, the three apparently da not discuss the
investigation or who will represent the two men.

» In the judge’s chambers: After Baldwin announces she Is representing Penn State, she Is simply allowed to

walk into the grand jury room to listen to the testimony of Curley and Schultz even though she has not sald-

she represents them.
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» In the grand jury room: Baldwin doesn’t remember hearing Curiey and Schultz identify her as counsel.
Baldwin skips Paterno's testimony,

+ On the drive home: The subjéct of representation doesn't come up,

'A DUTY TO CLARIFY'

Questions about Baldwin’s role were first ralsed in a Patriot-News story on Nov, 19, two weeks after
Sandusky, Curley and Schuitz were Indicted. The story referred to Baldwin’s apparent “dual representation”

of the men and the university.
At the time, the unlversity ralsed no public concerns about the story,

Last month, after Baldwin announced she would soon be stapping down as Penn State counsel, the
unjversity first disputed the Idea that she represented Schultz and Curley at the grand jury.

Several prominent attorneys asked by The Patrlot-News about the secret grand jury process sald lawyers
would not normally be allowed in the room to hear testimony unless they were representing the client en'the

stand.
It would be exceptional, these experts said,

Think of It this way: Could Jerry Sandusky's lawyer, Joe Amendola, or a lawyer for Sandusky’s Second Mile
charlty have walked in to listen to the testimony of the alleged victims?

Baldwin had an obligation to correct Curley and Schultz when they identifled her as counsel, Geoffrey Hazard
sald, The law professor at the Unlversity of Callfornla Is recognized for his knowledge of legal ethics and is

not Involved In the grand jury investigation.

"One of the fundamentals s, ‘Who is your cllent?’ ” Hazard sald. “She had every right, and indeed a duty to
clarify that. ... She and the unlversity might be [subject to claims] somewhere down the fne.”

Attorneys for Schultz and Curley, retalned in late October, declined comment for this story. However, Waiter
Cohen, a former Pennsylvania attorney general closely following the Sandusky case, said he thinks that if
there was confusion over Baldwin’s role — whomever Is to blame — it could be a fatal blow to the

progecutlon.

Schultz and Curley could have invoked the Fifth Amendment if they belteved they were at risk for
prosecution based on thelr testimony, several attorneys sald.

"If she was not representing them, they shouldn‘t have et her Into the room,” Cohen sald.
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“You have a right to have counsel of your choice In the room with you if you are testifylng before the grand
Jjury,” Cohen sald. “It's serlous.”

When called for comment, the attorney g.enera!’s office said it could not discuss an ongeing grand jury

investigation.

Hazard and Jules Epsteln, an assoclate professor of law at Widener Law School, aren't sure that the
testimony from Curley and Schultz about their legal representation will have an effect on the case,

The right'to effective counsel only applies after someone Is charged, Epstein said, not during an
investigation. And Hazard added, there'ls nc indlcation that Baldwin told them not to tell the truth,

However, Hazard sald Baldwin could face consequences from the bar asseciation If she is found te have

acted inappropriately,

“This could be a real mess," he said, *They might well have [pleaded the Fifth]. I don‘t think it prejudices
~ prosecution, but it might cause her problems.”

IMPACT DOWNPLAYED

Immediately after Curley and Schultz were arrested on Nov. 7, the university pledged not only the schaol's

moral support but support for thelr legal defense.

“With regard to the other presentments, I wish to say that Tim Curley and Gary Schultz have my
unconditlonal support,” Spanler said in a statement, *T have known and worked daily with Tim and Gary for
more than 16 years. I have complete confidence in how they have handled the allegations about & former

university employee.”

Unliverslty spokeswoman Lisa Powers emphasized that, since the aflegations concerned how Schultz and
Curley fulffied thelr responsiblilties as top Penn State officlals, the unlversity would pay for their defense.

Spanfer, who was forced to resign by the trustees after the scandal broke, testified before the grand jury in
April. As before, Davls said Baldwin traveled with Spanler to Harrlsburg and sat in on his grand jury
testimony as a representative of the university,

An assistant to Spanier’s attorneys said they were unavailable to comrent on this story.
Less than a week before the charges agalnst Sandusky became public, Joe Paterno, Spanler and Curley were

standing Inside the Penn State football press room, surrounded by hundreds of reporters celebrating the
coach's 409th victory — an all-time record In major college football,
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Spanler teaned in to Paterno and told him they needed to talk soon about the Sandusky Investigation,
sources close to the football program sald.

The coach apparently didn't hear him. Paterno was promptly whisked away by his handlers.

The next day' — slx days before charges would be announced — Spanier and Baldwin were first made aware
that Schultz and Cui'iéy would be charged with lying to investigators and failing te report child abuse,

sources said.

That same night, Spanler cailed Paternc and canceled thelr meeting, sources said,

Up to that point, Spanler had downplayed any possible impact of the Sandusky investigation on Penn State.
In a May briefing, Spanler reportedly gave trustees the linpression that the investigation was little to be
concerned about and mainly involved Sandusky’s activities in connection with Second Mile, not Penn State.
Which leads back to Baidwin’s presence in the grand jury room,

“If It had nothing to do with Penn State, why was she even there?” Walter Cohen asked,

Davls sald Baldwin was bound by grand jury secrecy rules to keep qulet about the testimony she heard.

“She was between a rock and a hard place as an attorney allowed o sit In on the grand jury and had to
follow Pennsylvania law not to reveal to the board of trustees the content of the testimony,” Davls sald.

Davis sald that Baldwin specifically clted the March article in The Patrlot-News during her May briefing to the
trustees. The article datalied the alleged 1998 assault In the Penn State football iocker room showers that
was part of the investlgation.

Several board members said they had never read the story, which reperted that Paterno, Curley and Schultz
had all testified.

Spanler was not bound by any secrecy rule regarding his own testimony,

"The grand jury secrecy does not apply to witnesses — or thelr counsel If the witness doesn't want to invoke
secrecy,” Cohen sald. “They can go out and hold a press conference as to what they say.”

Davis’ response?

"He could have, and chose not to.”
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This story has been vpdated from an earfler version.

© 2012 Pennlive.com. All rights reserved.
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ATTORHEYS AT LAW

625 Liverty Avenue, 29th Floor
Pltsburgh, PA 15222-3126

Tel 412.391.1334 Fax 412.391.6984
wwey,foxrothsehid.com

Charles A. De Monaco )
Direct Dial: (412} 394-6920
Emsil Address: cdemonaco@foxrothschild.com

- June 22, 2012

. Caroline M. Roberto, Esquire

Law Office of Caroline M, Robetto
Law and Finance Building, Fifth Fleor
Pittsburgh, PA 15219

Re:  Commonweslth v. Timothy Mark Curley

Dear Ms, Robetto:

Please be advised that I am in receipt of your letter dated June 11, 2012. As you know
and in accordance with existing Office of General Counsel, University, and Naticnal Association
of Coliege and University Attorneys policy, Cynthia Baldwin, as General Counsel, was counsel
for and represented The Peansylvania State University and represented the interests

- of administrators of the University in their capacity as agents conducting University business, so
- long as their interests were aligned with the Univetsity, She, however, as General Counsel for
the University, could not and did not represent any agentof the University in an individual
capacity, Nevertheless, Cynthia Baldwin, considered communications with the University and
those agents whose interests were aligned with the University to be confidential.

Please be further advised that I sent your lefter to Frank Guadagnino of Reed Smith,
Michael Mustokoff -and Daniel Walworth of Duane Morris, Joseph ODea of Saul Ewing
and Greg Paw of the Freeh Group, who all serve as outside counsel to the University, Those
counsel are responsible for providing responsive documents to the federal and state grand juries-

and interaciing with foderal and state prosecutors. .
Sincere)y,
LT 7»1 ~
Charles A. De Monaco
CAD:md

PT1591467v2 06/22/12 A Pancsylrania United teblity Pariéestip

California Connecticut  Delaware  District of Columbla Floslda Nevada  NewJersey  NewYork  Pennsyhvania
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‘ COMMONWEALTH OF PENNSYLVANIA
THIRTIETH STATEWIDE INVESTIGATING GRAND JURY

IN RE: NOTICE No. 29 -

-

_ TRANSCRIPT OF PROCEEDINGS
OF GRAND JURY

BEFORE: © BARRY FEUDALE; SUPERVISING JUDGE

DATE . JANUARY 12, 2011, 9:04° A, M,

" PLACE: ° STRAWBERRY SQUARE

VERIZON TOWER, ELGHTH FLOOR
WALNUT STREET
HARRISBURG, PA 17120 .

STEPHANIE MCCARROLL, . FOREPERSON
RENEE HARTMAN, SEGRETARY

" COUNSEL PRESENT:

OFFICE OF THE ATTORNEY GENERAL
BY: JAMES BARKER, -ESQUIRE
FRANK FINA, ESQUIXRE | )
JONELLE ESHBACH, ESQUIRE,
. EFGR - COMMONWEALTH

P ENNSYLVANI.A STATE UNIVERSITY

" BY: CYNTHIA BALDWIN, ESQUIRE

FOR - TIM CURLEY AND GARY SCHULTZ

' SHANNON MANDERBACH
REPORTER-NOTARY -PUBLEC

S - '
[ ARCHIVE REPORTING '
= & CAETIONING SERVICE, INC. o1 aasez2
2336 M. 'Second Street « Harrisburg, PA 17110 . | FAX{717) 2346190
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‘MR, BARKER: Judge, we're here on .

Notice 29. We have some witnesses to be sworn,

Mr. curley and Mr. schultz,
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emplovee,

. 30th Statewide Investigative Grand Jury which has.

-you re ent1t1ed to certain r1ghts and subject "to.

- you. A1l of these r1ghts and duties are equally

JUDGE .FEUDALE: Represented by?

M5: BALDWIN: .My name is Cynthia
Baldwin, general counse?-fér Pennsy1vanfa.5tate
University. B ‘

JUDGE FEUDALE: will you be prov1d1ng
representat1on for hoth of those identified
witnesses? ‘

MS. BALDWIN: Gary is retired but was:

employed by the university and Tim is still an

JUDGE FEUDALE: Good morning. I'm
Barry Feudale. I'm a Senior Judge from
Northumberland County. I've been assigﬁed by

chief Justice Ronald castille to supervise the

subpoenaed both of you to appear as witnesses
before it. '

‘As witnesses before the Grand Jury, -
certa1n duties which I am- now’ going to explain to
important and 1t s. important that you fu]?y

understand each of thenm,

First, you have the r1ght to the

advice and assistance of a Tawyer. This means you
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have the right to the services of a lawyer with

whom you may consult concerning all matters.

'pertaining to your appearance before the Grand

CJury.

You may confer w1th _your 1awyer at

’ any time before, during and after your test1mony
-You may consult with your Tawyer throughout your

entire contact with the Grand Jury. vour Tawyer

may be present with ydu ip the Grand Jury . room
during the time yéu're actiually pestifxing‘énd you
may cdﬁfer with her at that fime. '

" You also may af any time discués yaui
testimdﬁy with your lawyer and éxcept for cause
shown before this court, you méy dﬁéc]qse your
testimony to whqmevér you chéose!'if you chocse.

You also have the right to refuse fo'
answer any question pending 5 ruling by fhe court
directing you to respond 1f you honestly believe

there are praper legal grounds for-yoﬁr fefusaT.

In particular, you have the right to refuse to

answer any question which you honestly believe may
tend to incriminate you.

should you refuse to answer any

- question, you may offer a reason for your refusaT

but you're not obliged to do so. If you answer.
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some questions or Eeg%n to answer any‘part%cuiar
guestion, ﬁhat does no%Anecessar11y mean you must 
continue to dnswer your guestions or even comb1ete
the énswers vou have started.

NOow, any answers you.give to anf-
question caﬁ and may be used ‘against you eithep.
fér the purpose of a Grand Jury Presentment, Grand
Jury Report ﬁr a criminal informafion. ‘

: In other words, if you're uncertaid
as to whether you may lawfully refuse ﬁo answer.
any question or if any other pro@?em arises dur%ng

the course of your éppearance befare -the Grand

" Jury, you may stop the questioning and appear

befOre‘me, either alone or “in this case wfth your

_counse’l, and T will rule .on that matter whatever

it may be. Now, do .you understand these rights?

MR. CURLEY: Yes. ‘

MR. SCHULTZ: Yes, sir.

"JUDGE FEUDALE: Next, a witness
before the Grand jury has the duty to give fult,
truthful, complete and honest answers ko all
qQEStions.asked except where the witness
appropriateiy refuses to answer on a probér Jegal
groqnd.: -

I'm hereby directing both of you to
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caution you that if a witness answers
.for perjury which is punishable under the Crimes
. code of ‘Pennsylvania. It's a very serious

offense. - It's a felony.

questions regarding your fights épd obegdtfonsf

swear or affirm that the'testimony you will give

" before the 30th Statewide Ihvestigative Grand Jury -

‘thé truth, the whole truth andvﬁothing.but the

'-truth. S i sb, say I do.

" both our agent as well as the State Trooper be

observe and obey this duty. In this regard I must

untruthfully,. he may be subjected to prosecution

So T ask vou, do vou have any

before this Grand Jury?
MR. CURLEY: No. : ' -
MR.‘SCHULTZ: No..
. JUDGE FEUDALE: Notjng no guestions,

please raise your right hand. vYou do solemnly
in the matters being inquired into by it will be

" MR. CURLEY: .I do.
‘MR. SCHULTZ: .I do.
JUDGE FEUDALE: Any motions?

MS. ESHBACH: We are reguesting that

permitted to-be present in.the room.

JUDGE FEUDALE: That motion 1is
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TIM CUALEY, called as a witness,

——

THIRTIETHO;EATEWIDE INVESTIGATING GRAND JURY
. 2 baing previously sworn, testified as follows:
3 IN RE: BOTICE HO, 28 5
1'. N TRANSCRIPY m’ Pnoceeomss i ‘ EXAHZHATION
5 OF GRAND s '
¢ ) § BY MS, mEpBACH
7 WITNESS:  TIM CURLEY ' 7 ¢ wWould you pleass introduca yourself
8 DATE; JAMUARY 12, 2011, 11120 A M, b+ to the Grand Jury?
—PLACE: STRAWBERRY—SOUARE 'La,!L.__q _
o ARt oS oo o a e o
. mnﬂrswac, PA 17120 " n ves, 1 do. ) )
12 g;ﬁﬁ?ﬁéﬂfﬁﬂégékhﬁﬂmsw 12 o would you intreduce her. please?
12 11 & My cownsel is cyathia paldwin,
14 COUNSEL, PRESENT} 1t g wr, corley, how are you emp'loy'ed'I
is g;fzcgu%:LszEggggwEggﬁgaéL Ly A x'n empioyed as the director of
1§ FRANK FINA, ES 15 athietics at pann State Univarsity.
11 FOR ~ cmmommwﬂ 11 Q How long have you bean eaployed in
38 §$W5Y#mﬁ. ﬂﬂ-ﬁ:g{ixgssggg‘é' 19 that capacity?
1% 19 A Ay the athletic direecter since 1983,
FOR ~ TIN CURLEY 3
2¢ - 29 A were veu with the university before
21 21 that?
SHANROH MAMDERBACH et : - .
22 REPORTER-NOTARY PUBLIC 12 A ves, m'an. )
23 7 23 @ How long? '
24 24 A since 1979 full-tina,
25 ) 26 Q As the athlatic director, does avery
ra 4
\ . INDEX 1 AtRIETIC progren T the UMIVEFEiTy Falt wnder et
2 EXAMINATION R 2 contrel? .
3 WETHESS : PASE 3 A Yes, Thava an adainistrative
4 Tin curliey 3 ¢ responsibiTity for varsity sthletics, intramrals,
& - s and ¢Tub sports in.a variety of other areas,
[ [ q I'd Tke te direct your attention
7 v First to an incident which was brought to yeur
3 ¢ attention sawtima around spripg break of 2002,
[N N R R ey 4 you recetva infordation from conch Jasaph .
e i T Carne about s’ dncidant -that was aileged td fave |
11 135 peeurrad on university proparty invelving Jerry
12 12 sandusky and a minor male?
13 13 A Yes,
14 1 q Please tel) us how that information
13 15 cana to yoUr attenticn the bast that you cen
1§ 14 recalt and mhet you did as a rasult of 1t
13 17 A My recollection -- and I don't know
18 . 19 -If it vag 2002, but w rerollection vas that coach
1p 1 paterno exllad myse'lf and cary schultz, who 15 the
20 20 sapfor vice prasident, and sald he needed to meet
21 23 with vs, that ha wanted to report sonsthing to us,
23 . |22 So we went tver, the two of vs togather, met with
23 23 him, and he -~ do you want pa to --
23 F2e Q@ Yes: pleasa,
25 25 A coach paterno indfcated that ha had

EXHIBIT D-

1
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o
?

specifiq as yob can rgcall -~ what exactly did he
te1T you he had seen Jerty Sandusky doing Tn that
shower with tHat youny pan?

A ¥ can't raczll.the specific
conversation with sike and exactly .bow ha safd {t.
wy recollagtlon was that hike could hear thers
were people 1n -- Thay ware in the shower area,
that they were horsing around, that they wate
—s—g}ayfﬂ-,—und—thaﬁvt—»juqt dtd-not—fael

t had & foorbal) wach, an assistant foothall coach, ) '
2 that care to hiM with fmformation that he t
3 encountered fn the Tocker roen on campus in the ]
¢ foothal building, that he want into the Jocker 1 )
& roax -~ 1t was, I think, sometime in the evening 5
§ =~ Wsnt I the ‘!ucker‘ roon snd was going to get a §
1 workout fn and the individual heard and saw; 1 7

8 guess, two people n the shower, ¥n the shower *

yarear—And-pyrecotlection-was-that-he-cavtd-see
10 that through a mirrer, that there was a i rror
21 that he could see that through, and that the .
12 ‘indiyidual was unconfortabie with the activity 1in
the shower arga and -~ &v T supposed to ga through

1e dppropriate. °
11 Q  Are you saying that Mike NeQueary did

12 hot 1] you specifically that there way anal

13 Intercourse occlrring botwaen Jerry Sandusky and
14 the whola thing? . 14 ihig chind? '
15 @ Go ahead, Tell uy what you know. 15 A absolwely not, that he d1d not tell
16 A 0Okay. 50 he was u};confortab'le with 16 ¥ that t

17 that and st that point he felt 1t was suwathing he 17 @ bid he telT you that 1t was, in Fact,
18 sheuld raport to coach paterne. coach Paterns ta in his estioation definitely a child and nothing
19 relayed that {nfarmation to Gary and I, 1¢ other than that, ne ene older than a skall cHlg?
20 we then teok that Infornetion and met 20 A T can't recel] how he deseribed the

21 with Mika pcqueary, who was ths football goach, 21 parson in thera, My récollection was ft was &
and wet with Mike, got the 1nParnation frow Mike 2z young adult or it was young chiTd. It was a

23 mbovt the activity, what he saw, And then from 23 child; not a young cirlld, a child.

there, Gary and T reported that {nfornation to,the 24 Q ‘Hot anan?

25 piresident of the uaiversity, Or. Grahaw spanier. 2§ A Notaxan

5

0 YO -BT
T ¥

-————— & ~-Was-thera-any-Thdieation to-yau

" ANG then Jo1JoWing That, L ERid
suggestion, recomsendation that we needed to taka
thts {nformation and report 1t to the Second dile,
which is the orgapizavien at that ¢ime that Jerry

1
2 z what type of conduct was occurring? How would you
3

4

& was working either with or for, "He Wwas not an

[

?

2

]

3 characterize what }{cqueary told you abaut what the
4 conduct wasi

5 A Agaln, Y can't remexber specifically

s how mike describad 1t. My recollaction wag that
7 they were kind of wrast}ing, thers was body
8 contact, amd they wera horsing around,

] MQWPid ha 'lnf_i_cfte: to you that thay wara

employee at Pepn State at that time. 5o by pyseld
I oot with vy, Jack Raykovitz, who Is tha
exgcutive director of the sscond Mile. I shared

the information. that we had.with him. R UL
Tt 0| AT hked?

Tia AdditionaTly, T ThReA net WE « =
actually, 3t wes probably the other way around. I 43 A HNo, I asswie they were, but ne,

11
12 et with Jerry sandusky First, told hin about the 12 q u'id he indjcata o you that there was
13 information that we receivad, that we ware 13 SeXPat, conduct? ’
14 uaconfortable with the infornation and that I was 1 A b
15 guing to take the infersation and report it to the 1s g OF any kind? .
16 executive director of the second Mile and thav T e A Mo, . '
37 Q BUt he vas ¢Tearly unconfortable with -

17 did zot want hin fn the future to be In our
19 athletic facilities with any young pecpls,

Then, te ffs bEst of my recoTlection,

20 T cireied hack arbund and informed the president
21 of ny actions and thon coach Paterns, Nr.

22 McQUesry, I gugss that's tha paople.

23 @ HNow, specifically with regard to the

74 information that you got from Mike McqQueary in
23 your meeting -~ and X'm going to ask-you to be as

14 what he had seen?

18 A Corract,

F1 ¢ As a result of this, you thought it
appropriate to tnforn the university, the
22 president of the nivarsity?

23 A& ‘fhat!s cerrect,

24 Q Grahas spanier?

Tas A ves.

EXHIBIT D-2
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R as_nudedb . Sendusky,

13

s
1 0 Infarn the executive.director off the
? sacond mile which 1s a charity which ha'lps young
3 boys?
A That's correct,
0 And women, young girls -
A Yes, younp children,
o It started out helping boys?
A I don’t know that, but yes.

N L

«

1 bringing any young people with him. He Was not %0

2 use our Pacilities with young people,

] q rn additfon; you reported this to the

4 axacutive dirsctor of the second Hile, correct?
5 & That's correct.

§ 4 \as that an {n-person weeting or a

7 telephona neeting?

2 A That was an Tn-person sesting.
o first 1 contacted to soy I wanted to mest and ther

well,

10 correct?

3! A That's corprect.

12 Q you indicated that you met with lerry

13 sandusky, What specifically did yop tell serry
14 sandusky that yoo beTieve had cccurred in the'
18 ‘showars?

1% A T cannot recall.ry specific

11 converdation with Jerry in terms of the details of
11 1t._ Ny recollection was that I sharad with hin
15 that ne had an employas that had come to vs with
?¢ this {nformation, that the employee was

21 uncomfortabls with what the activity was taking
22 place 10 tha shower, and that that was the

23 information .we had received.

24 @ pid Sandusky adnit to being in the

.23 showar with the boy?

19 we et in person.
11 Q I take jt that what you Inforped the

1% executive director -~ well, I don't want to put
13 words in your meuth, “Teli me what you told the
it exacutive director,

13 A 1 informed the executive director of

16 the same {nformstion, that wike relayed 0 us and
17 that was tha {nforsation,

19 @ wid you discuss this mateer with vin

19 Schultz, the sanjor vice president for the

20 universify, at the tirs that it was reported?

21 A Gary schulez,

22§ I'nsory. )

23" A vYes. Gary schultz 43 the senfor vice

14 prasfdent, Gary was the other {ndividual that was
25 with ma when Coach Paternc initiaMly reported it

. ie

oy

10

130,45

3 PRADr = ot T b T

2 Q ©id he uttisately come around to

3 adaftting that he had been thera with the boy?

1 A He sdaftted that he was thare that

5 evening, I can't recall 1f he sald he was there
¢ with & young wan, But he did indicata -- niedially
7 his merory said he didn't think he was there or ~
3 that dats, I do recelT that, but T don't recall

11 and ¥n sons way, eithar by p'hone or in person,
1z adeit to you that he had bean there?

13 A That's wy recollection,
Y| Q@ #as 1t in persoh by or by phone?
15 A I bglisve it was {n persan,

1% g 0id you take spacific action with

17 regard to Jerry Sandusky? At this point he's net

18 an employds you Indicated. what did you tell hin
13 with regard to his being on university property?
to A Yes, when ¥ met with Jerry, bacause
21 I was unconfortable with the information we

| 22 recetved, I ingfcdta¢ to mam that {n addition to

23 reporting 1t to the executive director of tha
24 second Mile, that X did not want hiw usfng our
25 athletic faciTitias For workeut purposes atid

3 whathar, or not he seid he was with an {ndividel.
by g—Stthzequently; —¢H-4-he—cens—back: te you- ---‘,::-- E

2 ¢ ©Oid you have discussions with hia

3 zbout how this would be handled or ¢id you nake

4 these recommendztions yourself?

5 A T don't recall the specifics on what

s conversations § had with cary, I do know that T
7 was the onz that cabe forward to say X think that
¢ this is the appropriata action, that we need to

9 report 1t to the Second Mile, and that I wanted to

10 mesk With Jewry,” .t LTV L LT
11 g Did you, yourself, ever report this

3z ficident to the univarstty police? ’ ,
13 A Ho, nalam.

1t 0 Wers ou awara that the report that

15 Mike pcQueary pade could be considerad a crine by
1§ Ferry Sandusky? ,

17 A X didn’t think that 4t was a erfne at

15 the tixa. .

15 Q 5o yau didn't pake a report to the

20 wniversity policey

1l A No, mataa.

22 @ But you brought it to the attentlos

23 of the l{nwefsity presidant?

24 A That's correct,

Q@ Did he hava any inpet on how this

2%
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]

1 wattqp was h’and'léd?
. A well, the input was that we provided
3 the {nformation to hiu and then wade the
4 racoprendation of the foTlow-up sctioh that wa
$ wanted to take or that I wanted to taka,

Q seo the decision not te report it to
the police was your degision?

A Yes.- 1:d1dn't_SEE any reasod because

H

1
7
&

" |_s 1 diggre, av that +ime, think it wes 2 crine, |

Q Do you recall vhether you aver
consuTted with university counsel repardirg
petetitial Tiability to the pniversity for this

10

11

13
1

2

{
3

10
11

iz

1z
13 incidant? 13
it} A T parsonally did not, that I recall, 34
15 Q As far as you krow then, the gmatter d15
36 was hapdled steictly by the refatial to the Second 18
17 Mile and by barring Mr. Sandusky from bringing any 17
18 young parsans on university property? 18
1» A That's correct. : 18
28 © @ At the time of the jncident in 2002, « {20
z1 wate you aware of any other incldents invelving 21
22 zlleged sexually fnappropriate wiscomduct by Mr. 2%
23 Sandusky anyshers, on university proparty or 13
24 otharwise? 24
25’ A No, ma'aw, 25

$ bravght to your attention?

¢ than eftat you heard frox Mike BcQueary, have you
* 1 gver heard anything &t a1l fegarding inzppropriave

| 9 _eithar on or off cawpus?

A T would think, bt I don't know.
@ But the 1928 incident was never
A No, ma'an, not that I recatl.

Q Mave you ever heard -~ enything othar

ronduct hatwaen Jurry Sandusky and young man

A Mo,

g what wat sandusky's status {m 2002
that allowad fin to cowe and go o vnivers{ty
property?

A Jerry hed what the university cells .
eraritis statys, His status atv that tima, he was
net employed at the wniversity %n 2002, but he had
what they call emsrites statvs; which I'm ot sure
1f I krow 211 of the benefits of that. aut x know
one of the benefits is that he can have office
space and utiltize campus rescurces. )

q  fo you know 1F he had ofFice space in
20027

A 2002, yes, he had office space in the
east ared Tocker roon.

Q Is that in the Lash puilding?

15

L 1. i, S. 1AL ACro E_. £]

. 4
-—~———x—-&—5-mee—%ﬁ+&—has—eem‘—m4-ight1—hau ]

z you becowe aware of othar allegations of 2

3 inappropriate sexual conduct by serey sandusky on 3

¢ univarsigy property or elsawhara? 4

5 A Other than what was mentioned this 3

& porning. . s

1. @ specifically a 1998 raport, did you T

g know anything about that in 20027 . [}

R SR S P -1 i 9

B T BT e P et o [ P EE A 01

11 athlete on canpus and the wniversity palice sre 31

12 involved with an athlete, would that be brought to 32

13 yaur attention as the athTetic diractor? 13

14 A could you rephrase that? I didn't 14

15 undarstand ¢, - 13

14 0 ¥ a crinfnal incident otcurred or 16

17 any kind of ¥ncident ihvelving &n athleta and the 11

18 univarsfty pol{ca are favolved 1n the ' 18

19 {nvestipation, would that be brought ta your 19

20 actantion? ) . 28

" laa A ¥ would say in most cases. 21

22 q If there was an Ancident Javolving a 22

z3 ctoach and an allegatfon of crininal conduct on 23

24 Canpus, would that be browght to your attentioh, a4

25 would yeu think, as the athistic diracror? 2%

q 0oes Sawduzky stil7 enjop that
eneritus status at this pointy

A Yes, na'am.

q vhere ®as ho prastical way to nforce
tim not bringing children onte the campus,
however, aftar he Was warned not to; 1s that
correct?

A That's corract,

. '@ Dogs. he st111 have an office ot .
canplis?

A ¥y undyrstanding s -~ and I don't
knom this for fack, eut wy understanding is we
npedad his office o dccormodate sois people, So
¥ dori’t think e has one currently, And that was
probably about a year or two Eou whers we had some
space issues g ha wasa't using tha offlce That
uch, 50 ¥ balisve he no longar uses the office,
bot 1 donft knyd that 100 parcent. |

§ The office that you keew hinm to have
ih the fast area across froa the Lash sutlding,
who else wou'ld have had effices In that area
basides sandusky?

A The ares that the office 15 located
1s 1n our acadewic support area. And I don't

EXHIBIT D-4
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et fosttat] viftee noved over-to-a-new—fastlity——

. . 17
1 know, t think thare's one other offica there and
7 I don't Ktow Who 1t's 3ssigned to.

1 dan't know for sura.
2 ¢ whon you mer with Hike wcoueary -~ ,
3 g when you say the §cadenic Support 3 A 1f T could Just back ep, that's net

¢ ares, can yau eipTain what that 1s end what kind & 1y office, Ky offdce i§ In anothar-part of

$ of a building 7t 15 and would only have twa | 5 campus, se ¥ just don‘t know whether it's & key

s offices in {t? . . § or a swipe systes. I just don't know.

1, A Yes, It's culled the east area 1 Q when yoi net with Hike requeary to

o Jocker roow, Thisz is our o1d football building. ¢ Tot hig know the result of what he had reported te

Arekog!
L ALY

——Yoti—do—you-recatt-telHing-hin that
keys would be taken away From him?

14 called the Lash uilging. and so now the east - 10
11 area Jocker room currently has Field hockey, men's 11 A T don's recall saying that because

12 1acrosse, wowen's Taerosse hovsed there end then 12 that wasn't the action that T had taken. Ha w2y )
13 1t has an acadenic study hall area on the second 13 have endersteed $t that way when I indicated that

13 "Floor, 14 they wate not.supposed to Use the facilities with

"

13 young people.
16 Q was the incidant, tha 2002 incident,

17 reported to the unfvarsity police? I think yau'va
18 indicated 4t was not reported by you, correct?

15 A That's correct, :

20 q pid yoi ‘report the $ncident to the

state Collage Borough PoTice or the Centre County

72 A That's corract, 2z children and youth pragran?
(X} A ¥ did rot.

23 Q You say “therd was one other
z¢ {ndividual at thar tive in 2002 who would have had 24 - G go you know if shyone did?

25 an office thara, but you dott't know who that fs7 25 A 'z do net, .

1]  To assist the athletes?

i€ A That's corrsct,

17 Q And then ybu'ra ‘fnd’lcat‘h‘lg - -
18 A And thare's a& strength roost there as

19 well and a training reon and Tacker roons.

26 Q@ And that's where Satdusky's office
. d !

o

-

21 was?

L)

if

. 18

e —Orther—tharyouTs e H—and-Sendon vige——— ———

T & I Hon'¥ RrOW WG Wag -< ThergisTy T
: president Schultz and President grahaw spanisr and '

2 think twe offtces there, but I don't know whe vas

3 thera in 2002, And X doh't know who §s thare #ike Moqueary, do you know of anyona efse who had

knowledga of thg 2002 {ncidant?

v

+ tiaht now, - ¢
3 o Did he have a2 secretary attached to L) A Just Coach Paterno and Jack
i that office? . . ¢ faykovitz, the person ¥ went to at the Second
1 A Mo, na'anm. 1 Mila, A
[ ¢ strictly z desk and a r‘oon? ] q Was there ovar any Tnvastigation that
PR UL ST Wy V. 5t T et} 3 you knon m‘- mnducted by you or anyona at the ..
: D I BT unWarS'lty ‘inte the incident n 0dy S S TEEERIA.

1¢ @ Was that 4 buiiding that was .
11 typically ocked, that east locker room building?
12 A After building hours it would be

1 A Hot by ue and I'w not aware of any.
12 a This wes an fncidant that obviousTy
12 ‘locked, yes. . 13 had #ike wequaary so concerned that he reported it
1e Q  He would've had to have a Key to 14 o patérno shd Paterno so concerned that he
15 enter? X . | 1s raported 1t to you and yet thera was no
16 A Corrects 1¢ Tnvastigation 1s that corract? This was an
17 q Was it a key literally, an old 1} incident of cencars, but thers was no effort to
1t feshioned key, or was Tt a key card An 20027 what 10 investigats 1t7
1% was the systen at that time? 13 A Other than the follow-Up mesting that
20 & The systes for the east area Jocker 20 I had with mike. .
21 room I believa was a key and 1t still {is today, € 21 o And you set with Sanduskyy
22 A And Jerey and pr. Raykevitz,

22 balieve. )

23 q ¥How about tha Lash Building? How 23§ Did you ask Jerry sendusky who the

24 would one get into the Lash suilding? 24 boy was that was with hiw {n the showsr?
X 25 A X did not,

28

& TE's still a key system £ believa,

EXHIBIT D-5
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£

A Yes,

q o, in fact, the uitinate deciston

was not yours, You made the decision on
proposals, hut the ultimate decision to take This
action nstead of any ather would have been by

, 1 g oid you attewpt to Find out who that

2 young man wWas?

3 A 1 did not,
( ¢ obviously, you're a parson of mora

s than reasonabla intelTigence wha's ronning a

¢ plvision 1 football propres, not only the football
7 pregraw, but the entire athletic program, bpid it

your suparyisors?
A X reported it to ny dirsct employer,

wirlch §s president spanfer, and vada the .

R T ™)

8 net occur to you that thers was sonsthing sexual [}
-—bge%né'—anlm—'eﬁis—1ne%égnt—hased-on+aha’ was 2 datfot-and-pracesded.

10 referrad to yoﬂ 53’ Mika pcoueary? 10 0 Waw, thers a specific conversation

1A Iwas not avara of anything sexual, 11 about whaether or not g go to law enforcesent

12 50 Y dfdatt feal that 1t warranted that ind T felt 12 authorities abolt this?

13 ny actions were appropriate, BUt I wWas not awarg 13 “A At the tims ¥ gon't recalT that

14 that there was sexual activity, ’ 14, becaust, agais, I dign't fesl -- at Teast ¥ didn't
15 @ - 3f you didn"t think this was sexual 13 taet personaﬂy that any crininal acgivity had

14 in natiies ar erinfnal 9n pature, then why did you 14 occurrad, So by thought was that bedeuse a yourg
17 take the action of barring sandusky fros bringing 1‘1‘per.sun was thera, that T needed to taks 1t to the

1o youths on to the unjvarsity property? 18 Second ¥ile,

1p A Hecausa I didn’t think 1t was 18 Q0 8ut you rade this detarainatioh

20 appropriste that he would be ustng our facilitfes, 20 without talking to the young person who was there
71 having young peaple 1in there 1n the evening, and {71 or any othar Investipative measures. Thare wers

2z that you're 1n & shower ares horsing around with e 22 no other Investigative steps mde to daterwins
23 vihether or not there was anything sexval about

-

= o

23 yeuhg persen. .
2 @ Did that concerh extend to what ha 24 this conduct?
night ba doing to thosa youths off unfvarsity 28 A Agein, I doh't remasber any report ta

“fzs
22 i

‘”—_‘T—pmpﬁrtr—rﬁyw—ﬂwﬁﬁepnrt*ths—tu—sombody?-k——-w - E:
2 ipappropriaty bghavier. 50 I didn't feel that

[1--va-that-T3—&as sexunl-In- Retire, - Xt wass

2 A Mo, not at tha time, it didn't,

3 q I think you hava answered this, but I
4 want to ba clear. The decision to 1init

5 Sandusiy's access with children to university

5 that was nacessary and felt that it was japortant.
¢ whether I knew 1t at the tina orF not, r don't

5 koW, but x thought 1t was probaily a second Hile
& persoh. You inos, It was & yolng person. So X

6 property was Kade by who?

7 A I'm sorry. It wes made -- . 7 thought It was appropriate to giva the information

B Q Itwas you? . ¢ to the Second#ila or to the axscutiva director of

TS [ o W TR LT Y . , & the sacend wils, -
36T he decision Bot T8 raport WS £« |16 @ IFTvs your understanding 1t ves e
11 police was mada by you? ’ ' 11 not sexual and you hed no information that would
1z A Yes, ' 32 lead ynu o balieve it was sexual or evan that ft
: 13 frvolved a second #ile minor; why would you take

13 a the decisfon to report this te the

14 Second Mile, the {ndividurls in charge thera, was 14 the rather extraordinary step of godng to the

15 nada by yout | R 18 executive _'dmctor of a nonprofit that is not part
e A Yas, 3¢ of the university and informing then of this

17 q  A17 of these dectsions wera wade 17 1ncident?

18 known to the presidant of tha university and ha 18 A Bacause X think that Wike falt he was

\ 15 ucoufortabls with the behavior. And based on

19 concurrad i your decisions? o

20 & That's correct. 20 what T heard that was raporjed to re, I just

21 By MR. FINAZ ' 21 Hdn't feel it was appropriate that Jerry would be
22 in a showar area with a young parson, whethar it

22 g 3Just te be clear, sir, you didn't do

23 these things h a vaeuun. You proposed these as
24 the resotution to this and you wera aFfimed in
25 that by your supervisors?

z3 vas horsing amund or however you want to describe
24_ft, 1 Just didt think thet would be appropriste
a5 and shouldnt pequr.
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1 q Mr. HMCQUERMY was Uhcosfortable *
¢ because thare was a child who was not a student

3 nd not an ewployes of the veivarsity on

¢ univarsity propsrty, Is that what you'ra saying?

5 &y recolection was that he was ’

& uncoafortable they wers in the showar and 1t vas

7 just the tho of them and that they wers horsing

¢ around and Tneppropriata conduct., Yt Was

- o
1 q  Dpid your seeting with coach patesio
and Gary schuTtz take place on sunday as well or

was that during the week?
A HNo. wren he contacted us, he said

tona over te the house, Ha didn't tell us what 1¢

Was.
q So the tha of you want te Coach .

& Paterno's hovse?
9 A__VYag

s Jnappropaiate_conduct, _x thini_he felr that thie

14 Jost didn't feel right,

1 q  Kell, sTr, listening to the words vou
12 Just usad, I think a reasonable person would
3 ieediately jump to, thare could be a sexual
You have a growin Male with a

it

14 nature Lo this,

10 o ona Smbay?

431 A I'm not sura of the exact date.
17 Q@ As best yow can recall?

13 A veah, '

11 q  #oo mich later approximately did you

‘118 child naked in the shower horging around. what is

16 1t that speci fically alarped Mp. Mcqueary? what
17 did you ake away fron that medting?

i¥ A T took wiay that he didn't faal

1k confortable with the actlvity ‘that was happening
do and 1t wasn't appropriate that we had an adult and
= young child or a person 1n the showar area snd
b2 that it vas o sftuatfon that -~ and that's what
by alarsiad hin.

| 15 weet with miks Kequeary and gat tha inforsation

1

16 diractly from Helusary?
A T don't recall how pany days 1t was,
15 but {t was sooh aftar that, ’

18 a VeuTd you say {t was within & weak?

20 A Yes.

2 q Was gary Schultz aiso prasang for
22 that maating with Mcqueary?

23 A 1t's my recallection.

q How gquickly after that did vor maka

2 quastiens for you.

3 (Witness and counsel Tgave the room.}

[ (Proceedings befora the Grand Jury

5 containad in the Kaster Transcript.?

§ (withess and counsel enter the room.)

1 BY M5. HSHBACH:

i q with regard to your maetings with

. 5, Sandusky, T _just_gaut Yo make. sura I understapd

e w15, ke REieary T8)15 Cach Fatarno aboot the

11 incident and coach Paterno contacts you within a.
12 aatter of days of the ineident in the shower in
13 2002, correct?

i & That's corract.

15 @ D0 yeu remewbar what day of the week'.

16 Coach Péterno contacted you? .

17 A X balieve 1t wds a sunday.

12 . q And you set with him and with Fary
13 schultz when?

26 A That day.

21 q Sunday as w117

22 A& could you back up? when you sald -~
23 Q You wers contacted by Coach Paterno
24 to report the incident to you on & Sunday?
25 A T beliave.

3

3
P
'
s
1

. A T don't renamber the pucker of days,

3
1 but 1t was soon after that, I would say within

5 tio wesks,

[ Q Spacifically with regard to your !
7 neating with sandusky, the very First meeting that
1 you had with hiet in which you told hia of the

2 allegations of tha Incident that had sccupred in

"o the shower and he sald to yab at thit ti¥e’T din't < T

11 think T was thare, how Tong did that weeting take
12 placa after thls {ncident was reported to you by -
11 couch Patarno?

14 A Tt would have been within thet two

13 weeks right after talking to Mike. or right after
15 that, Now, I just don't know how many days it
17 was, ‘but 1t was a week to two weeks.

12 q How long after that Initial meating

18 with sandusky did sandosky coxe back and e}l ysu,
2o yeah, I was 1n the shower?

21 A I believa it was soon after that, It

22 was a dey of two ofter that.
Ho further questiohs.
cluded ar 11159 anm)

[T ITI YT

D
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24 M5, ESHBAQH! Do you want to step 24.
| 25 outsida, piease, with your counsel and we wilt 2¢ the decisions to do the various things that you
" R 2 ) _ 28
T e O ety Ay S TR —{ 1~ 8 Ta i 0. SniuETy; - §o_te Sazand HiTe, SevisE |
7 the president? How quickly did that happan? .
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r 1 hereby cortify that the proceadings .
¢ and evidance afe contuined fully and accurately in
3 ths notes taken by He on the within procesdings
¢ and that this s 2 correct transcript of the sama.
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“system [4] 18189, 20, 25;

188

PR [ 5310 Mt Ll bty 3T

21116, 16; 223 418, 24
269, 12; 28:11

thirttath (1] 41

thought [4] 8:20; 23:16;
245 )

time [13] 6:4,-6 11:20;
12:48; 139, 20, 1815
17:24; 18:48; 222; 23:13;
24:4; "28:10

today (1] 18:21

together [1) 4:22. )
told (4] 8112 8% 11:13;
25:3

took (2] 5:20; 2a.18
tower[1) 1:8

trainlng {1} 17:19
transerlpt [31 14 28:8;
204

type 1) 8:2

typleally (1} 18:41

2

vasijum i1} 22:23
varlefy [1] 4:5

varloua [17 27:25

verslly [1] 44

verlzen 1] 1:9

vice [4] 4:20; 11:99, 2%

W -

U~

walnut{1] 110

Jwiant (8] 423 61T

10:24; 11:12; 22:4; 24028,
23:24; 968

wantad [6] 4:21; 145
128, 186

viatnad [1) 187
warrented [1] 24:12

waek [4] 28115, 273, 19
26117

waeks [3) 28:5, 16,17
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went [6] 42 54, &
208 277

who's {1] 21:5

whole [1} 5114
without [1] 23:20

34

WneEy (BT 435
263, 8

woman {1} 9:6

veomenta [1 1712

words [2] 11:13; 2814,
working [1] 6:3

waorkout (2] 5:7; 10:25
would've [1] 18;14
wrestling [1) 87

Y.

year [1] 16:18

young (22] &:18; .3, 22,
23 9:2, 6, 6 10:6; 11:1;
13:18; 1o:8; 19:15 21:2
24, 23; 23:16,20; 24:8, 22;
2521

yours [1] 23:3

youlh [T} 18:22°
youlhs [2] 2118, 25
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. . {.happened alfer he 2d¥sed CURLEY, PATERNQ refated he informed CURLEYbacause he thought he was the proper

| Jplenviewed PennsStata Head football coach Josaph Vincent PATERNO, W/N/- 84, DOB: 12721126 ofm. .
. Depuly Attorey Generals Frank FINA and Jonelle ESHBACH ware piesent as weltas
: sy Joshtla LOCKE and PATERNO!S son Scott PATERNO, PATERNO related heremembered of Mike

.Cn 01/12/11 at 0920 hrs at Grand Jury located at Strawbercy Square Hanishurg, PA Auent SASSANGC and | inferviewed |
.’ermstals Afhletic Director Timethy Merk CURLEY, WINit-68, DOB: 04/26/64 of o
. In the presence of PennState General Coupse! Cynthia BALDWIN, CURLEY relaied ne becam the: ¢ Dirsclor
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. Tndecent Assault .
& HARRATIVE * C

INTERVIEW; Joseph Vincent PAT ERNG: .
-. On 01742111 a1 0840 hrs et the Grand Jury located at S

trawberry Sauare Himrishurg, PA Aggant' SASSANO-ahdl

MCQUEARY. coming to him a year or two affer SANDUSKY retired ant! telilng b that he saw SANDUSKY in the focks! )
‘topm dolng somathing inappropriate with a yoling Boy, PATERNO relatzd he bellevet! MCQUEARY was a graduate assisfant
atthe fime, PATERNO reluted that MCQUEARY did net give him siny specifio detalls about the Incldeiif however he ‘.
remembered MCQUERY, belng upset about what he saw. PATERNO related he thought MCQUEARY contacted him on a
Saturday butwas not sore, PATERNO relatad ho passed e Information on to Tins CURLEY, Tha-PennState Afhletio Dlrector
via phone a day of hwa later, PATERNO related he did not have any méeiinigs about ta incldant and he did not know what

-

authdrity due to the fact that he was The Atkletic Director for PennBtate. PATERNO refated'hs did not hear any ramors about
,| SANDUSKY and Inappropriate acts. PATERNO related he dld not ever wiiness SANDUSKY do anytiing inapproptiate wit{,
_kids. PATERNO relaied he pariicipated In a few Becond Mile fundralsers that SANDUSKY was present however he did not,
wilnéss anything inapproptiate, PATERNO related SANDUSKY malntalned an ¢ffice T the Lasch bullding on PennStaté untl]
a year or bwo apo, PATERNO related he bslleved that SANDUSKY no fonger had an office anywhené on PennState. )
Campus. | asked PATERNO if hé kngiv Why SANDUSKY retired and PATERNO sald SANDUSKY fold tim that it was tme for

SANDUSKY to move anfo other things,

INTERVIEW: TIMOTHY Mark CURLEY:

.

e Pennayivania Stata Unlyersity in 1993 and has remained in that positien ever sinca, GURLEY relafed he remembared
belng notifléd In early 2000 by Jossph PATERND of an Incldant. GURLEY reletsd PATERNO raguested a mesting with him
-and Gary SHULTZ to discuss the incldeht. CURLEY related the incldent involved something Inappropriate with SANDUSKY.

-| CURLEY felated he passad thie Informalion onto the president of the universlly Graham SPANIER, CURLEY related hie and
SCHULTZ thet with Michael MCQUEARY and discussed what MCQUEARY wilhassed, CURLEY related MCQUEARY
_Vinformed them that he observad SANDUSKY herging around inthe shower with a yotng boy, CURLEY related there was no
menfon of sexual acts. CURLEY related it seemad o bs something that could have been misconsfrued and'was
inappropriate behavior at bast. CURLEY refatsd he and SGHULTZ met with SPANIER a shoriime later t6 discuss the
Incident, CURLEY refated he came up with a recommendatioh plan o address the issue and SPANIER approved it. CURLEY |~ -
.} refated the first part of the plan was for him lo mest with SANQUSKY end advize hlm that he was no longer allowad to bring .7 . .
kids onto the PennSiaty and use the facliies, The second part of the plan was for hhn to meetvith Dr Jack RAYKOVITZ, the
diractercf the Second Mile program and advise him of the Incldent CURLEY refated ha did bolh of these things and took
care of the Incident, CURLEY related whan he spoka to SANDUSKY he first refated e was not even surs-if he was aven -
thara then a day or fwo later SANDUSKY cante back and relaled he was there. CURLEY relalsd that these Westings all took
place within'a few wesks after MCQUEARY told theém of the incldent, [ asked CURLEY to describe the meeting with
MCQUEARY in more delall. CURLEY related MCQUEARY told him that he was In the coach’s togker room and he heard
peoplo In the showsr. CURLEY related MCQUEARY sald he looked through the mimor and saw SANDUSKY In the shower
with a young boy wresting around, horse playing, GURLEY relatad he did not report it to he police dspartment bécause he
‘informad-SPANIER. CURLEY related that-he advised PATERNC, SCHULTZ, S8PANIER and MCQUEARY.ofthe ~, -
recommenxation plan and actlon, CURLEY related that this vas tne only Incident he knew about involving SANDUSKY-and
Inapproptiste behavibr with kids. GURLEY relaled thay did not seek lagat counsef at the fima they addressed the lesue, -
CURLEY related he first heard about this vestigallon In the fall of 2010. CURLEY related they did not have any meatings on
th Issue after tha issue was addressed back in 2000 o since tien. CURLEY relafed tis did not take any keys from
SA his access and thay did not inform anyone alse of the tesfriotion on SANDUSKY,
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*.| the showsr, SCHULTZ rolated 2 meeting was arfanged and e, CURLEY, MCQUEARY and PATERNG met and dlsoussed

‘exua! contaet Involving SANDUSKY and:2 minor. fasked him o explain fhat inmore detall and he refted that he had the

-l was nolifed but did not know for sure or who might hava nofified them, SCHULTZ related he was not surs if the'police were
. | Involvad,in this incldent or not, SCHULTZ related that shice SANDUSKY was no Jonger employed by PennState that is wiy.

BRI a,, i

L L Lt e e el | REPORTTYPR R R i o R CRACRE AL ?;z i
e e | ooas e R o
O S R O oiex e S e
) s FRLER A@Mﬁ;ﬁaﬂg&gm@ijﬁﬂ'{ .
ATTAGHMENTS; o ET ssiig pEREOY eTECKUSY

[ pevowvoruzs aaansrshievenson [T starelisnTeomisy
U1 wenwnmiessasestancsauozResery [ rawme biows povaner |- LR

Asron Seolt FISHER '

-

INTERVIEW: Timothy Mark CURLEY CONTINUED:- : . - .
*{ . CURLEY furlher telated he ballaved that SANDUSKY refirad bacause his fima was tom batween codching and the
.Second Mile program, CURLEY related SANDUSKY: decided-t e in the direction of the Sesond KMile that SANDUSKY
founded. many years ago. , b - ' " o -

INTERVIEW: Gary Chatjes SCHULTZ; o \
© On 01412111 at 0935 hre at Grand Jury located af Strawberfy Squara Hérisburg, PA.Agent SASSANQ and | lnlaidewed

thie former Exaéulive Serlor Vics President of Finange Gary Chatles SCHULTZ, WINRA-61, DOB: 09/13/49 o
n the presence of PennState Genaral Counse! Cynthia BALDWIN, SCHULTZ relaisa ne relired
oM Pennatai it , SCHULTZ refaled he was In charge of operations for PannState thal Included thingalike food -
services, health and safely and police services, SCHULTZ related he remembered that he was conlecled by Tim CURLEY
the Athlefic Direatot back In 2302 and Informed of an lhéident nvolving SANDUSKY, SCHULTZ refated he was Informed that
a graduate asslstant was In-aJacker room on campus and oliservad somathing disturbing involving SANDUSKY andaboy in

tha incident SCHULTZ refated he did not iemember-all of the detalls howaver thers was not any mantion of any sexual acts,
SCHULTZ refated that MCQUEARY wai very,vague and spoke in genoeral leims when he deserbed whathe vitnessed, |
SCHULTZ related however that it.was his Impression based on the Information he was provided that there was inappropriate

faeling that thers was inappropriate behatior, possibly massing ardund and'maybe SANDUSKY might have grahbed géniials,
SCHULTZ related he fater met with CURLEY and SPANIER and discusesd the Incldent, SCHULTZ related CURLEY came up
with & récommendation fo address the Tesue. SCHULTZ related the racommendation was for CURLEY to maet with .
SANDUSKY =nd infam him that he was no longer aliowed fo bring Second Mlle kids on PéanStata catmpus facllties. | ssked
him if any other things were recommendad and he sald he.did not bafieve, | sskaid hin If the second mile was notified'and he
suld he dld not contact tham and he did‘not belisve that they had baen. SCHULTZ related that he did not helleva that that
was part of the plan, SCHULTZ relafed that he thought the properauthortiag were nofifled but he was not able to provida ahy
Inforrmation about who.made the notificatior or who was nofified. SCHULTZ related he thought Chilldren and Youth Spivicas.,

the ecommendation was fo restrict him from bringing Seoqnd-Mﬂe'klda onta PennState propatly, SCHULTZ reletad that he
assUmed that It was a second mils kid because that was the organization that SANDUSKY founded and stif was Involved in,.
SCHULTZ related the Incidant tyas discussed with atarnsy Wandsl COURTNEY who was representing PennStata atthe
fime, SCHULTZ related he clid not discusg the incident with anyons else since then, SCHULTZ related that the President of |
1he University Graham SPANIER would figve baen notlfied of the outcoms by CURLEY.}asked SCHULTZ If he was aware of
any ofher ingldents Involving SANDUSKY and kids and hé refated that there was an incident back In 1998 In which a mother
mada & cemplaint to the Pennstate Pollcé about nappropriate contact betwsen SANDUSKY and het'son-while they were In
{he shower, SCHULTZ ralated he did not ramember the details but It was investiyated and Chifdren end Yauth Services wers *
involvad, SCHULTZ related he was tater Informed that the Genlre County District attornay was also Involved and that thers
wore not eny charges brought agalnst SANDUSKY, | asked SCHULTZ it SPANIER was awars of the 1996 Incident and he
_related yos, SCHULTZ refated he was sure, that SPANIER knew of the 1998 Incldént, SCHULTZ relaled he'belleved iho only
reason SANDUSKY refired was bacauss of the financlal benefits of the Stats Employees Retlrement system. SCHULTZ: .
related that he did notbelleve that anvone took away SANDUSKY'S keys not was he restiiclad from uSlng PenhSlate . |

{acliifles other than nat belng allowed to bring Sécond Mie kids on campus, SCHULTZ ralated he'lafer et with CURLEY and
CQUEARY and advised MCQUEARY of how fhe incldent was handled. SCHULTZ related he did not hear anything else |
out these incldents 'or any other incklent lvolving SANDUSKY. . . .
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IN THE COURT OF COMMON PLEAS,

COMMONWEALTH OF DAUPHIN COUNTY, PENNSYLVANIA

PENNSYLVANIA

Timothy M, Curley and Gary C, Schultz

AFFIDAVIT OF ARTHUR H,
PATTERSON, PH.D. IN SUPPORT OF
DEFENDANTS’ MOTION TO REQUEST
SUPPLEMENTAL VOIR DIRE
MEASURES

PDefendants
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1. My name is Arthur H, Patterson. 1am a Senior Vice President of DecisionQuest,
a national jury consulting firm. I have been conducting jury reseatch since 1982,
Tam over twenty-one (21) years of age, and I am competent to give the testimony
contained in this affidavit. I have personal knowledge that the facts stated in this
affidavit are true and cotrect, or whete I do not have personal knowledge of the
facts, they are of a type reasonably refied upon by experts in my field in forming

aopinions or inferences.

QUALIRICATIONS

2. In my current position, I both consult and supervise the consul_ting activities of
consultants at DecisionQuest, a firm whose business (among many services) is to
study the social and psychological processes that are involved in jury trials.
DecisionQuest assists litigators in understanding the attitudes, perceptions, and
decision-making processes of jurors, including any biases and prejudices those
Jjurors may bring to the courtroom,

3. Thave a B.A. degree (with Honors in Psychology) from Clark University in
Worcester, Massachusetts, My M.A, and Ph.D. are in Social Psychology from
Northwestern Univetsity in Chicago, Hlinois, Iwas previously a tenured
Associate Professot of Administration of Justice at the Pennsylvania State
University.

4. 1have provided jury consulting services to counsel for both plaintiffs and
defendants in civil trials, criminal defense counsel, public defendets, and federal

and state prosecutors in federal and state court cases throughout the United States,
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T'have been qualified as an expert on jury issues, or have had my affidavits
accepted for use by the Court, in federal and state conrts throughout the country.
I have lectured on juries to organizatio;ls such as the American Bar Association
(at annual meetings, as well as at Litigation Section and Tort and Insurance
Practice Section National Institutes), the National Institute of Justice, the
Pennsylvania Bar Association, the Philadelphia Bat Association, the Connecticut
States Attorneys Association, the Florida Bar Association, the Delaware Bar
Association, the Washington, D.C., Bar Association, the North Carolina Bar
Association, the Kansas District Atiorneys Association, the Georgia Prosecuting
Attorneys Council, the Depariment of Justice, the American Psychological
Association, the American Society of Criminology, and the Academy of Criminal
Justice Sciences. 1have also been a member of the faculty for various continuing
legal education seminars, including the National Institute for Triat Advocacy
(NITA), ALI-ABA, and the Practicing Law Institute. I have published atticles on
the psychology of jurors in both iegal and psychological publications.

. In my work as a consultant to ttial counsel on jury issues in hundreds of civil and
ctiminal cases throughout the country, T have conducted over 100 juror attitude
surveys, including change of venue research, observed and assisted counsel in
hundreds of jury selections, conducted hundreds of mock trials for research
purposes, conducted post-trial interviews with the actual jurors in many of these
cases, and conducted numerous empirical studies of juror attitudes,

. I have taught university undergraduate and graduate-level courses on research

methods, social psychotogy, the administration of justice, and the American jury,
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10,

11.

T have received research grants to conduet survey research from federal and

private agencies. A copy of my cutriculum vita is attached as Exhibit {.
DecisionQuest has offices in Atlanta, Boston, Chicago, Los Angeles,
Minneapolis, New York, Philadelphia, State College, Pennsylvania, and
Washington, DC.

DecisionQuest is a firm engaged in the business of understanding the social and
psychological processes involved in juror behavior. DecisionQuest maintains a
full-time staff of Ph.D. specialists in psychology, social psychology, sociology,
communication sciences, statistics, computer analysis, and research design.
DecisionQuest assists attorneys in understanding the perceptions that jurors bring
with them into the courtroom. These may include certain biases and prejudices.
The principals of DecisionQuest have conducted research in more than 14,000
civil and criminal cases throughout the United States and abroad. Over the last 25
years, we have frequently been asked to analyze venue questions, particularly to
determine g party’s ability to obtain a fair trial in a given venue.

At the request of counsel for Gary C. Schultz and Timothy M. Curiey, a venue
study was commissioned to investigate the extent and impact of pretriaf publicity

in the above-styled case.

SURVEY METHODOLOGY

The survey was conducted by Bernett Research, a firm DecisionQuest regularly
uses to perform such work, Bernett Research assured DecisionQuest that the
sampling techniques met the methodological standards necessary for academic

and legal research.
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12, Between September 6 and 27, 2012, jury-eligible residents of the jurisdictions of
Dauphir, Erie, Chester, and Luzerne Counties, Pennsylvania were contacted using
random digit diating with replicate sampling, Replicate sampling is a standard
technique used for academic and legal tesearch that maximizes the
representativeness of the sample,

13. The sample was buiit in replicates of 400 telephone numbers each for the Dauphin
study and 300 each for the Etie, Chester and Luzeme study. The replicates were
randomized. This gives each houschold with a telephone an equal opportunity o
participate in the survey,

14. Bernett Research compieted 710 interviews, 410 in Dauphin County and 100 each
in Brie, Chester, and Luzetne Counties. Each phone number was disled four
times for the Dauphin study and six times for the Erie, Chester and Luzerne study,
ot uniil the number was resolved (whichever came first), A resolved number is a
number where the respondent completed the survey, s humber was found to be a
disconnected phone, or some othet final resolution. Calls wete made on both
weekdays and weekend days and at different times during the day beginning at o
after 11:00 AM and ending at or before 9:00 PM respondent time,

15, The sample size was determined to obtait a margin of error of approximately 5%
for Dauphin County,

16, In conjunction with another venue stucy, Dr. Robert F, Bettler, Jr., Ph.D, of
DecisionQuest visited Bernett Rescarch’s calf center in Pocatelio, Idaho, on

October 7 and 8, 2004, and observed their operation.
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a, As part of his observations, he reviewed their training and operation
manuals used to train the interviewers and guide their interviewing
procedures.

b. Inthis visit he confirmed that nothing in the training revealed to the
interviewers the purpose of this research. In that study, as in the present
one, he ascertained that all Bernett personnel at all levels were blind as to
the purpose and sponsorship of the research.

¢. He randomly monitored several hours of live calls,

d, He randomly monitored call supervisors and quality controllers. Bernett
managers inforta us that they randomly monitor 10% of all completed
interviews for guality control purposes and another 15% of randomly
sefected respondents are called back to check the validity of the
interviewing records. Both of these operations were observed by Dr.
Bettler.

e To the best of his knowledge, it was his observation that managers,
supervisors, programmets, and interviewers at alf levels of the
organization followed appropriate methodological procedures. Bernett
assures us that in the interim nothing has changed about their
methodology.

17, Respondent suitability. _

a. In order to qualify for the survey, respondents had to be jury-eligible in

each venue.

18. Instrument design.
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a. DecisionQuest created the survey instrument in accordance with
established guidefines,

b. A complete copy of the survey instrument is included as Exhibit 2 to this
affidavit,

19, Supplemental analyses, readability.

a. To ensute respondents understood the questions posed to them, the survey
text was analyzed using Microsoft Wotd’s built-in readability statistics,

b. By this measure, the text had a Flesch-Kincaid Grade Level of 5.6,
meaning that an elementary school student in the latter half of the 5™ grade
should be able understand the survey.

20. Supplemental analyses, interview break-offs,

a. At varjous points in the interview a small number of respondents
terminated the survey. Out of 765 who began the interview, 55 broke off,
or 7% of the total.

b, This is an unusually low number, as compared to other venue studies
DecisionQuest has conducted, and could be an indirect indicator of the
strengtb of the feelings Pennsylvanians have about this case.

21, Supplemental analyses, order effect.

a. Participants who reported some familiarity with the case were asked
whether they felt the defendants were guilty or not guilty. About half
were given the response options with “definitely guilty” first, and about

half were given options beginning with “definitely not guilty,”
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b. To check whether the order of these options had any impact on the
presumption of guilt, a statistical analysis was conducted on this order
effect.

¢. No difference in the guilty versus not guilty or “don’t know” responses
was observed as s function of this response option order.

22. Supplementsl analyses, gender and age.

a. Since the sample’s gender and age distributions departed somewhat from
Census Bureau estimates, suppletzental analyses were conducted to
determine what impact, if any, this might have on the survey’s findings
with respect to familiarity with the Curley and Schultz cases and the
defendants® guilt or innocence.

i, Gender:

a. Men were mors likely to recall one of the defendents’
names o titles freely, but on the second prompt, when
respondents were reminded of the names and charges, men
and women were equally likely to recall the cases. Since
any prospective jurors catled for the case will also be
reminded of the defendants’ names and the charges against
them, the difference observed in free recall in this study is
inconsequential,

b, There was no gender difference in presumptions of guilt or
innocence: With both men and women, over 60% of the

respondents felt the defendants were guilty.

EXHIBIT F-8

EXHIBIT G-58




ii, Age:

a, Older respondents were slightly more likely to be familiar
with the case than were younger ones, both in a free recall
question and in a prompted recall question. Small age
differences are often observed in cesearch of this sort
because older respondents tend to be more informed about
events in the news. This is not expected to pose a threat fo
the validity of the findings reported below,

b. There was no correlation between guilt ratings and age.

23. Supplemental analyses, c;all phone sample versus landline sample.

a. The published literature on the subject, as well as DecisionQuest’s
experience, suggest that there are generally minimal attitudinal or opinion
differences between survey respondents reached by cell phone and those
reached by landlines.

b. Nevertheless, approximately 50 Dauphin County respondents were
reached by cell phone, and an analysis was conducted to determine
whether this sampling difference was associated with differences in
responses to key items on the survey.

i, Although landline respondents were more likely to recall one of
the defendant’s names or titles without a prompt, no difference was
observed in prompted recall by sample source {celt or landline).
This probably reflects the age difference noted above in free recall

of the defendants’ names or titles since respondents reached by cell
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phone tend to be younger, on average, than those reached by
landline,
ii. No difference was observed between presumed guilt/innocence
and sample source,
24, These findings are consistent with my experience in such matfers and the
published literature relevant fo each issue, It is therefore my opinion that these

factors pose no threat to the validity of the study,

PRINCIPAL FINDINGS

25, The focus of this venue evaluation was & comparison of the responses of potential
jurors in four Pennsylvania counties to questions in five general categories:

a Familiacity with the case,

b.‘ Presumptions about the guils of the defendants,

¢. The extent of exposure to pretrial publicity and impressions of the
evidence against the defendants,

d. Familiarity with and reactions to the Freeh report, and

e. Beliefs and opinions refated fo the case,

26. Familiarity with the case.

a, Familiarity with the case was gauged in two ways. First, respondents were
asked whether they could freely recall the names or titles of the
defendants, Then, respondents were prompted with the names and titles of
the defendanis and asked whether they wete familiar with the defendants’

cases,

1¢
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" | Dauphin ' vLuzjéi'iié [ Chester | Eirie =
TE . * -
an }f; fﬁ‘;‘tae;‘?mm 32.3% 21.2% 23.6% 115
(prcfril;tl;?;gcyall) 85.8% 80.6% 85.3% 68.3%

- *NOTE: In this and the following tables the wording of the survey questions has
been gbbreviated. See Exhibit 2 for full wording,

b. Only a minority in each county was able to recall the defendants’ names or
tities without a prompt. On the other hand, giver a minimal prompt, large

majorities in all four counties reported they were familiar with the cases of

defendants Curley and Schultz,

c. Note that if respondents denied any familiarity with the case after this

prompt, they exited the interview.

27. Presumptions about guilt.

- Dauphin Luzerne Chester Erie -

Cutley: Definitely or o o 0 0
probably guiliy* 65.0% 72.3% 68.9% 75.7%
Sohuliz: Definitely or | g5 cor | 7800 | 705% | 814%

probably guilty
*NOTE: As described above in the methodology section, a small number of
tespondents broke off the interview at various peints, The percentages given in
this and the following tables are for respondents remaining at this point in the

survey. -

a. Large majorities in all four counties reported feeling that the defendants

are definitely or probably guilty.
b. Respondents were also asked whether they thought ...most people in

yeur county would feel that Curley and Schultz are guilty of these
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crimes.” By large margins in all four counties people reported that this

would indeed be the case,
Dauphin | Luzerne | Chester |  Erie
Definitely or : )
probably yes 73.2% 74.4% 70.5% 78.6%
Definitely or
probably no, Don’t 26.8% 25.6% 29.5% 21.5%
know, not sure

28. Exposure to pretrial publicity and impressions of the evidence against the
defendants.
8. EBxposure to pretrial publicity was assessed in a series of questions, asking
respondents whether they had read or heard about the Curley and Schuliz

cases from any of six different media sources,

Dauphin Luzerne Chester Erie

TV reporis ' 75.7% 82.5% 71.4% 58.8%

MNewspapet reports 06.0% 81.2% T71.4% 64.7%

Radio reports 37.3% 33.7% 40.0% 26.5%

Inteenet reports or 21.5% 15.0% 28.6% 2.9%

blogs

Word of mouth, 62.9% 637% | 63.1% | 412%
conversations

Emails 7.6% 3.7% 15.5% 1.5%

b. Over 50% of the respondents reported having heard or read about the

charges against defendants Curley and Schultz from at least one source.
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Only 49 people, or 8.6%, denied exposure to all six sources of pretrial
publicity.

c. Given this leve! of exposure, many have formed the impression that there
is substantial evidence against defendants Curley and Schultz,
Respondents were also asked, “Based on what you know about this case,

how much evidence would you say there is against Curley and Schultz?”

Dauphin ' 'Lglvze‘rne Chester Erije
Somo or 2 lot of 67.3% 74.4% 73.6% 65.7%
evidence
A “mes’u‘;‘;““" ot | 35 g4 25.6% 26.4% 34.3%

*¥NOTE: One Dauphin respondent said there was a lot or some evidence against
Mr. Schultz, but was not sure about Mr, Curley.

d. Inall four counties, about two-thirds, or more, of the respondents had
formed the impression that the ¢vidence against the defendants was
substantial.

29, Familiatity with and reactions to the Freeh report.

a. Respondents were prompted with a brief reminder about the Freeh report

and its conclusions and asked several questions to gauge their familiarity

with that report and their thoughts about its implications,

Dauphin | Luzerne | Chester Erie
Familiar with Freeh report 73.8% 72.8% 73.3% 52.9%
Does Freeh report conclude
Curley and Schultz covered up 75.8% 67.8% 81.0% 75.0%
Sandusky abuse?*
1f Freeh concluded cover-up,
then are Curiey and Schultz 68.1% 72.4% 69.8% 75.0%
guilty of a crime?*
13
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*NOTE: These questions were only administered ta those who were familiar with
the Freeh report.

b. Large majorities in three of the four counties reported being familiar with
the Freeh report and in all fout, large majorities of those familiar with the
report agreed that it concludes the defendants covered up Mr, Sandusky’s
abuse of young boys,

¢. Similatly, latge majorities of those familiar with the Freeh report felt its
conctusions woutd mean the defendants are guilty of the charges against
them.

30. Beliefs and opinions refated fo the case.

8. The last few items in the survey asked respondents whether they agreed or
disagreed with various opinions about Penn State and how an alleged
“culture” at the university might have “tolerated” Mr. Sandusky’s
behavior.

b. Note that many opinions of this sort have appeared, not only in the Freeh

report, but in the media coverage of this matter as well.

Daphin | Luzerne | Chester | Erie

Even if Penn State officials like
Curley and Schultz did nothing
illegal, they still should be
punished.

Frot very early on, officials like

Curley and Schultz knew exactly 70.0% 71.3% 73.8% 77.6%

what was going on with Sandusky.
The culture af Penn State and in

the Penn State athletic department | 64.9% 72.6% 72.6% 68.6%

tolerated Sandusky's behavior,
Curley and Schuliz helped to

. create the culture at Penn State 62,6% 65.0% 59.5% 65.7%

that tolerated Sandusky's behavior,

46.9% 55.0% 50.0% 64.2%
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¢. About half or more of the respondents in every county agreed that the
defendants in this case should be punished, even if they did nothing '
illegat.

d. Beyond that, large majorities in all four counties agreed that the
defendants knew about Mr. Sandusky’s actions and that they helped o
create the culture at Penn State that tolerated his behavior.

31. To sum up:

a. Inall four of the counties examined in this study two-thirds to almost
three-quarters of jury-eligible Pennsylvanians were familiar with this case.

b. Of those familiar with the Curley and Schultz cases—in all four
counties—two-thirds or more felt the defendants are probably or definitely
guilty of the crimes of which they are accused.

¢. Very few of the respondents in this study have not heard or read news
repots about these accusations.

d. About two-thirds or more have gotten the impression from these news
teports (and from other sources) that there is substantial evidence against
these defendants.

¢. In all four counties examined in this study, majorities report being familiar
with the Freeh report and its conclusions regarding the defendants, Mr,
Curley and Mr., Schultz. And in all four counties, two-thirds to three-

quarters of those familiar with the Frech report feel the report’s
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conelusions mean the defendants are guilty of the crimes of which they are
accused,
i. That these coticlusions come from an investigation and report by &
former head of the Federal Bureau of Investigation and a former
- - Federal judge make them unusuatly influential over jurors’
thinking—as clearly indicated by the results summarized above.

f. Finally, by large margins, jury-cligible respondents in these four counties
hold beliefs and opinions about a culture at Penn State that at least
tolerated Mr. Sandusky’s behavier and, further, that defendants Curley and
Schultz helped to create that cuiture.

32. These results are consistent with what has been observed in the literature on cases
of this sort. For example, Vidmar and Hans (2007, American Juries, The Verdici)
write:

“A phenomenon known as generie prejudice may also come into play in
high-profile cages. Public attention to the issues of child abuse, including
child pornography, sexual violations, and physical harm, gained
widespread attention in the 1980s that continues to this day. Ata 1990
symposium, Judge Abner Mikva coined the term generic prejudice and
explained; ‘T do not think that you can get a fair child abuse trial before a
jury anywhere in the county...when they hear that a child has been
abused, a piece of their mind closes up...”” (p. 113, internal citations

omitted).
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DISCUSSION

33. In the entiee social scientific literature on jury decision-making, spanning many 1
decades, the effect of pretrial publicity (PTP) on a defendant’s right to a fair trial
is one of the most thoroughtly studied subjects. As a result of this extensive

-research literature, there is a strong consensus of opinion among leading
researchers in the field that such publicity sericusly undermines the ability of a
defendant o receive a fair trial and is poorly remedied by mitigation measures
typically employed by our courts,

a, For example, one recent reference work, summarizing decades of research
into the effects of and remedies for pretrial publicity concluded, “In sum,
it appears that the effects of PTP can find their way into the courtroom,
can survive the jury selection process, can survive the presentation of trial
evidence, can endure the limiting effects of judicial instructions, and can
persevere not only through deliberation, but may also actually intensify.”
(Studebaker & Penrod, 2005, Pretrial publicity and its influence on juror
decision making, in Brewer & Williams, Editors, Psychology and Law, pp.
265-266).

b, Other recognized authorities in this realm strongly concur, for example,
Posey and Wrighisman in Zrial Consulting (2005) write, “...the belief that
voir dire is an effective remedy for the effects of pretrial publicity assumes
that prospective jurors are capable of assessing their own biases and that
they are willing to admit to such biases during the jury selection process.

1t also requires that judges ard attorneys be able to identify those who

17

EXHIBIT F-17

EXHIBIT G-67



should appropriately be challenged for cause. Research suggests that none
of these is a safe assumption” (p. 58).

c. Thus, the conclusitons of these, among the most anthoritative experts on
jury decision making, summarizing decades of research, are uniformly

- pessimistic about the-effectiveness of theremedies American-courts - - -

typically employ to reduce the pernicious impact of pretrial publicity.

34, Instructions from the Court are unlikely to alleviate the problem. Admoritions
from the bench to “set aside one’s biases” have been shown in some studies to
have the paradoxical effect of actually increasing the adverse impact of ;-Jrc-trial
publicity.

35. One cannot expect the deliberation process to reduce the effect of pretrial
publicity sither. As noted by Studebaker and Penrod (2005), and in line with
research on small group dynamics, discussions among jurors can actually
intensify the biases caused by pretrial publicity.

36. Ordinarity, a change of venue or venire might offer the best opportunity for
teducing the threat to the defendants’ rights to a fair trial, but the findings
summatized above, from counties all around Pennsylvania, suggest these options
would do little to reduce that threat. Given the feelings expressed in this survey
by potential jurors from one end of the Pennsylvania fa the other, neither
changing venue nor using an imported venire would be effeciive. Indeed, these
results make it difficult to imagine how the defendants could get a fair jury trial

anywhete in the Commonwealth.
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37, In short, few subjects in the history of jury research have been studied as much as
prefrial publicity and that research does not offer much hope for seating a truly
impartial jury in this case.

38, Although the prospects ate not particularly promising, it is possible that with an

especially thorough and extensive voir-dire process, some of the threats to.the. - -

defendants’ rights could be at least partially reduced.
39. To this end, some of the measures the Court could consider include:

a. A written juror questionnaire constructed in accordance with proven social
scientific methods for the assessment of knowledge, beliefs and attitudes
relevant to the issues in this case.

b. A relatively intensive sequestered voir dire interview with cach individual
juror, Tt must be emphasized, however, that to be maximally effective,
this voir dire will probably need to employ interviewing techniques
patterned after the structured intetview protocols utilized in the highest
quality social scientific research.

¢. Expanded criteria for excusing prospective jurors for cause,

d. An increase in the routine number of peremptory strikes.

40, In conclusion then, to a reasonable degree of scientific certainty, it is my opinion
that:

a. The pretrial publicity surrounding the Sandusky matter has been unusuaily

far-reaching and intense in the Commonwealth of Pennsylvania,
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b. In line with decades of reseatch into the effeots of pretrial publicity, the

notoriety of this case has led to strong and pervasive biases that seriously
undemmine these defendants’ rights to an impartial jury.

. 'The sutvey results outlined above show that the Frech report has probably
magnified the generic biases inherent in & child sexual abuse case to what,
in my experience, is an unprecedented degros, The wide-spread publicity
about the Freeh report, wherein a highly authoritative former FBI Director
and Federal judge is understood to have proneunced the defendants guilty
of criminal acts, is a unique situation in my experience.

. Given the extent of that publicity and the intensity of the negative opinions
about anyone connected with the Sandusky matter, even a change of
venue—notmally one of the best remedies for pretrlal publicity—holds
fittle promise of helping the Court to seat an impartial jury. The same
would be true for a change of venire.

. In my opinion, although extremely difficult, it may be possible to move, at
least incrementally, in the dirgction of seating an impartial jury by
designing and implementing a comprehensive juror assessment program
along the lines described above. Most importantly, whatever their
ultimaté forms, the questionnaire administered to prospective jurors and
the interview protocol for individual voir dire must conform to the best
available social scientific assessment methodologies. It is very unlikely
that any mere variation on a “routine” voir dire will meet those standards

ot have the desired resulf.
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VERIFICATION PURSUANT TO
TITLE 18 Pa.C.8.A. § 4904

If called as a witness to support the averments of the within Omnibus Pre-Trial - -
Motion to Dismiss, Timothy M. Curley will provide testimony consistent with the
following Verification by counsel:

On or about December 28, 20190, at the Penn State Bowl Game in Tampa, Floricia,
B&. Curley met with Attorney Cynthia Baldwin, former Penn State General Counsel. She
explained that he would be :subpoenaed to appear before the Grand fury and that she

“would give him more details when they returned to State College. Ms, Baldwin made Mr.
Curley aware that he would be called fo testify in the context of the Gerald Sandusky
investigation and that he was being called as a witness only,

Upon returning to State College, Mr, Curley met with Ms, Baldwin on January 3,
2011, Ms. Baldwin advised him that he was free to hire his own lawyer, however, she
assured Mr. Curley that she could represent him before the Grand Jury., Sometime later,
Ms. Béldwin told Mr. Curley that Gary Schultz and Joe Paterno would also be called . .

before the grénd jury and that she could represent ;111 three becaunse their recollections
were consistent, Mr. Curley agreed to allow Ms. Baldwin to provide legal representation
regarding the Grand Jury matter, Ms, Baldwin did not explain a limited scope of -
representation at the January 3, Zdl 1, meeting or at any other time.

Mr, éurley fully believed that Ms. Baldwin was representing hirm and that she was

looking out for his best interests and, based upon her representations, that she was his

lawyer.
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Ms, Baldwin advised Mr. Curley not to talk to Joe Paterno, Gary Schultz or
Graham Spanier to refresh his recollection of events before testifying at the Grand Jury
even though his memory was lacking. Ms. Baldwin did not attempt to refresh his J
recollection through files, emails or documents from Schultz, Spanier or Paterno. The
Janwary 3, 2011, meeting lasted only 20 minutes and no further meetings were scheduled
to prepare Mr, Curley for his testimony or to help refresh his recollection.

Ms. Baldwin never told Mr. Curley that he had the option not to testify before the
Grand Jury and assert his Fifth Amendment right. She never told Mr. Curley that he or
Penn State administrators were the focus of the investigation, .

When Mt, Cutley arrived at the Grand Jury on January 12, 2011, Ms, Baldwin
accompanied him to the interview by members of Attorey General staff before he
testified. QAG challenged his recollection of events. During this time, Mr. Curley fully
believed tﬁat Ms. Baldwin was his attorney and representing his best interests, After the
interview, Mr, Curley expressed his concerns to Ms, Baidwin regarding the unanticipated
tenor of the interview. Ms. Baldwin did not advise Mr. Curley that he may have exposufe
to criminal charges, or to exercise his Fifth Amendment right or to retain private counsel.‘

After the interview, Mr. Curley was called before the Grand Jury and again Ms.. -
Baldwin accompanied him into the Grand Jury room., When asked if he had legal
representation, he stated that Cynthia Baldwin, who was sitting beside him, was his

fawyer. M. Curle); fully believed before and during his Grand Jury appearance that Ms.
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Baldwin was his legal counsel. He relied on Ms. Baldwin to provide guidance and advice

during the testimony and to protect his interest throughout the grand jury proceeding,

oy v

Caroline M. Roberto, Esquire
Attorney for Timothy Mark Curley

Date: /O{/El/f 5{
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IN THE COURT OF COMMON PLEAS OF DAUPHIN COUNTY, PENNSYLVANIA
CRIMINAL DiVISION

COMMONWEALTH OF PENNSYLVANIA,
V. - No. CP-22-CR-5165-2011
TIMOTHY MARK CURLEY,

Defendant.

CERTIFICATE OF SERVICE

| hereby certify that a true and correct copy of the within Omnibus Pre-
Trial Motion, was e-mailed and mailed, First Class Mail, postage pre-paid, this 1** day of
November, 2012, to the foliowing:

Bruce Beemer

Deputy Attorney General

Office of the Attorney General
Strawberry Square

Harrishurg, PA 17120
(bbeemer@attorneygeneral.gov)

Thomas J. Farrell, Esquire
Farrell & Reisinger, LLC
200 Koppers Building

436 Seventh Avenue
Pittsburgh, PA 15219-1827
tfarreli@farelireisinger.com

Leoice p, foheis by B

Cardfine M. Roberto, Esquire
Attorney for Defendant, Timothy Mark Curley
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IN THE COURT OF COMMON PLEAS OF DAUPHIN COUNTY,
PENNSYLVANIA
CRIMINAL DIVISION

COMMONWEALTH OF PENNSYLVANIA,
No. CP-22-CR-5164-2011

V.
Charges: Perjury; Penalties fog
GARY CHARLES SCHULTYZ, : Failure to Report or to}Befer;S """
: o 1
Defendant, &
OMNIBUS PRE-TRIAL MOTION =

attorney, Thomas J. Farrell, Esquire, and respectfully files his Omnibus Pre-Trial

Motions as set forth below:

I Motion to Dismiss, Or, In The Alternative, To Suppress Grand
Jury Testimony.

A. Background

1. Pursuant to Notice of Submission of Investigation No. 1, a statewide
investigating grand jury conducted an investigation into reported sexual assaults of
minor male children by Gerald A. Sandusky over a period of years. See

Presentment at 1.

2. | In early 2010, the Office of Attorney General of Pennsylvania (‘OAG”)
issued a grand jury subpoena to the Pennsylvania State University (“PSU”) for
employment files related to Sandusky. At the time, outside counsel for PSU was
the law firm of McQuaide Blasko.

3. In 2010, Attorney Cynthia A. Baldwin, a former PSU Trustee, was

appointed by President Graham Spanier as General Counsel for PSU. The Board of
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Trustees approved the appointment by resolution effective February 15, 2010.

http:/loge.psu.edu/ (l.ast checked 10/24/12).

4. The OAG began direct communication with Ms. Baldwin as PSU
General Counsel regarding service of investigating grand jury subpoenas and

production of documents.

5. In November 2010, law enforcement agents of the OAG interviewed
PSU Assistant Coach Mike McQueary. On or about December 14, 2010, Mr.
McQueary testified before the grand jury regarding an incident he observed in the
I;asch Building Assistant Coaches’ shower/locker room between Sandusky and a boy.
Although Mr. McQueary’s grand jury testimony has not been disclosed, it is
reasonable to conclude that consistent with his preliminary hearing testimony in
this case, McQueary testified that he described an incident to Mr. Curley and Mr.
Schultz relating to Sandusky’s sexually inappropriate behavior with a boy. The
exact description given by Mr. McQueary is in dispute.

6. In December 2010, based upon her communication with OAG, Mr.
Baldwin anticip ated service of subpoenas for Athletic Director Timothy M. Curley,
Head Football Coach Joseph V. Paterno; and Gary S. Schultz, former PSU Senior

Vice President for Finance and Business.

7. In late December 2010, Ms. Baldwin called Mr. Schultz and informed
him that she had been contacted by the OAG about a grand jury subpoena for his
testimony in connection with the Sandusky investigation. Mr. Schultz had retired

from PSU in June 2009. She asked if he would authorize her to accept service of a
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subpoena from the OAG, and he agreed. Ms. Baldwin scheduled a meeting with
Mr. Schultz in her office to discuss the matter. See Exhibit A (Schultz Affidavit).

8. On or about January 5, 2011, Schultz met with Ms. Baldwin in State
College, Pennsylvania, to discuss his grand jury appearance. On or before this
date, Ms. Baldwin had met separately with Mr, Curley and Coach Paterno as their
counsel and interviewed them concerning their knowledge of Mr. McQueary’s report
about the Sandusky shower incident. Ms. Baldwin told Mr. Schultz that she would
represent him before the grand jury and that she also did or intended to represent
PSU, Curley and Paterno. Ms. Baldwin did not inform Schultz of any potential for
a conflict of interest.

9. From at Ieast at this poipt forw}ard, based upon his conversations with
Ms. Baldwin and her words and actions, Schultz believed, quite reasonably, that Ms.
Baldwin was providing 1ega1 rep_x"esentation to him and that she was pursuing his
best interests. |

10.  Mr. Schultz informed Ms. Baldwin that revigwing documents or notes
relating to the Sandusky matter or disoussing the matter with other participants,

such as Mr. Curley and PSU President Spanier, would refresh his memory and

would enable him to testify more accurately. He informed her that he may have had

a file relating to Sandusky and that if he did, it might be in the office of the senior

B e L

vice president, his former office to which he no longer had access.
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11. Ms. Baldwin advised him that in her legal opinion, he should not
review or look for any documents and should not seek to refresh his memory by
discussing the matter with anyone else.

12. Ond anﬁary 12, 2011, Curley and Schultz arrived at the grand jury
accompanied by Ms. Baldwin.

13.  OAG knew that Ms. Baldwin was General Counsel for PSU and that
she was providing legal representation to Curley and Schultz.

14. Ms. Baldwin accompanied Mr. Curley to the OAG interview which
occurred at 9:20 a.m. on January 12, 2012. According to the police report regarding
Mr. McQueary’s description of his observations, Mr. Curley stated that there was no
mention of sexual acts; that Mr. McQueary observed Sandusky horsing around in
the shower; and that the incident was sorhething that could be misconstrued. See
Exhibit B attached (interview report).

15.  Ms. Baldwin also accompanied Mr. Schultz to his pre-testimony
interview at 9:35 a.m. on January 12, 2012. Accprding to the police report, Mr.
Schultz stated that Mr McQueary reported inappropriate contact that could be
considered sexual involving Sandusky and a minor. See Exhibit B.

16.  The prosecutors and agents were hostﬂe to Curley and Schultz in both
interviews and challenged their recollection of the events, speciﬂcally what Mr,
McQueary had told thelm, and indicated that they had evidence that Jerry Sandusky

had anally raped a boy in the Lasch Building showers and that the witness had been

told of it. See Exhibit A.
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17. OAG and Ms. Baldwin were aware before the sworn testimony of Mr.
Curley and Mr. Schultz that their statements were inconsistent with each other in
that Mr. Schultz admitted that the horseplay or wrestling of which he was told was
inappropriate and could be considered sexual in some way, whereas Mr. Curley
denied that the conduct was in any way sexual. Further, Mr. Schultz recalled the
1998 incident and investigation involving Sandusky, whereas Mr. Curley did not.

18. Ata hegring on this matter, Mr. Schultz intends to call as a witness
Deputy Attorney General Frank Fina (“DAG”), to testify that he confronted Ms.
Baldwin about her conflict on January 12 before either Schultz or Curley testified
and advised her that he believed that she was operating uncler a co_nﬂict of interest,.
Mr Fina has told this to numerous attorneys. |

19, Although OAG was keenly aware of Ms. Baldwin’s multiple
representat_ion and conﬂiot of interest, it failed to move to disqualify her as counsel
or to raise the conﬂlct issue with the grand jury judge.

20. At the administration of the oath before the grand jury prosiding judge

on January 12, the following exchange took place:

Prosecutor: Judge we're here on Notice 29. We have some witnesses
to be'sworn, Mr. Curley and Mr. Schultz.

Judge: Represented by?

Ms. Baldwin: My name is Cynthia Baldwin, general counsel for
Pennsylvania State University.

Judge: will you be prov1d1ng representatlon for both of those identified
witnesses?

Ms. Baldwin: - Gary is retired but was employed by the university and
Tim is still an employee.
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Judge: Good morning. ..

See Exhibit C (Grand Jury Colloquy.)
21. DAG Jonelle Eshbach further confirmed Ms. Baldwin’s representation

at the start of testimony. Before questioning Mr. Schultz she asked: “You are
accompanied today by counsel, Cynthia Baldwin; is that correct?” Mr. Schultz
answered: “That is correct.” Ms. Baldwin remained silent. Transcript of Mr.
Schultz’s Grand Jury Testimony dated January 12, 2012, at 3. See Exhibit D.
(Grand jury excerpts).

22. Ms. Baldwin sat next to Mrx. Schultz in the grand jury courtroom and did
not attempt to limit the scope of her representation or otherwise clarify her role.
Instead, she allowed Mr Schultz to believe that she was his unencumbered,
conflict-free 1a§vyer. She did not offer him any advice during his grand jury
testimony.

23. On November 4, 2011,@ qriminal information was filed charging Mr.
Schultz with perjury as a result of his grand jury testim(?ny and failure to report, a
summary offense. A Presentment issued by the Thirty-Third Statewide
Investigating Grand Jury was attached to the criminal complaint.

24.  On February 2, 2012, Lanny Davis, a lawyer and crisis manager hired
to represent PSU, told reporter, Sara Ganim of The Patriot News that Ms. Baldwin

was in the grand jury room on January 12, 2011, strictly on behalf of the University
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and not as counsel for Curley and Schultz. See Exhibit E (Patriot-News 2/12/12
article).

25.  On June 22, 2012, counsel for Ms. Baldwin, Charles DeMonaco of the
law firm of Fox Rothschild, provided by letter in response to present counsel’s
inquiry regarding attorney-client privilege matters that, “. . . [Baldwin], as General
Counsel for the University, could not and did not represent any agent of the
University in an individual capacity.” See Exhibit F (DeMonaco letter).

26.  Ms. Baldwin never explained such a limited scope of legal
representation to Mr. Curley prior to or during his grand jury appearance.

B. No Counsel.

27.  According to Ms. Baldwin, she did not consider herself Mr. Schultz’
counsel and did not represent his personal interests in the grand jury. However,
she did not inform Mr. Schultz (nor the judge supervising the grand jury) of this

limitation on her representation.

28.  Title 42 Pa.C.S.A. § 4549(c)(1) provides that a witness subpoenaed to

appear before the grand jury shall be entitled to the assistance of counsel. The

witness’ counsel — not counsel for third parties — has a right to be present and advise
the witness during his testimony. See 42 Pa.C.5.A. § 4549(b), (c); Pa. R. Cr. P.
231(A).

29. At a hearing on this matter, Mr. Schultz will present the testimony

of Attorney Walter Cohen, partner-in-charge Qf the Harrisburg law firm of
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Obermayer Rebmann Maxwell & Hipple, LLP, and former Acting Attorney General
of Pennsylvania from 1994-1996. Prior to the appointment, from 1989-1994, he was
the First Deputy Attorney General. He has practiced extensively before State
grand juries. Mr. Cohen will testify that under the circumstances, Mr. Schultz
reasbnably believed that Ms. Baldwin represented him as a grand jury witness.
Sipce the law permits only attorneys representing a witness to be present in the
grand jury room during his testimony, Ms. Baldwin’s presence in the grand jury
itself demonstrates that she led everyone to believe that she represented Mr. Schultz
and Mr. Curley as her clients. The transcripts of the grand jury proceedings
confirm that the prosecutor, the supervising judge, and Mr. Schultz and Mr. Curley
believed that Ms. Baldwin was acting as personal counsel for the individuals.

30.  Mr. Schultz will also present testimony from Lawrence J. Fox, partner
in the Philadelphia law firm of Drinker Biddle and Reath, LLP; and the George W.
and Sadella D. Crawford Visiting Lecturer in ng at Yale Law School teaching legalr

~ethics and professional responsibility. He also is the Supervising Lawyer of the

Ethics Bureau at Yale, a pro bono endeavor to provide ethics advice, counseling and
support to those who cénn_ot afford such services.. Professor Fox has Written and
1ectuxjed extensively on legal ethics.

31.  Professor Fox will testify that Ms. Baldwin was Mr. Schultz’ counsel for
all purposes before the grand jury. Her cohdqct unequivocally demonstrated that

she represented Mr. Schultz. He had a reasonable basis for concluding that he was
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her client, and she had an absolute obligation to disabuse him of that notion, or be
deemed his attorney.

32. Further, according to Professor Fox, the idea set forth in Mr.
DeMonaco’s letter that a lawyer can represent the officers or employees of an
organizational client under some kind of a watered down, second-class version of
clienthood finds no support in the Pennsylvania Rules of Professional Conduct.
Those rules recognize one form of client, and that client is entitled to the benefit of
all the lawyer duties under the rules, as well as the same fiduciary duties lawyers
owe every client. Once Ms. Baldwin admits she represented Mr. Schultz in some
capacity, her conduct must be judged by the same standards that apply to every
lawyer.

33.  Ms. Baldwin’s assertion that she was representing Mr. Schultz as a
representative of her real client, PSU, not only advances a defense that finds no
support in our ethical standards, but also confirms her conflict of interest and
indicates that she did nqt make any effort to protect Mr. Schultz’ individual
interests, for as her counsel plainly states: “She, however, as General Counsel for the
University, could not and did not represent any agent of the University in an
individual capacity.” Exhibit E. (De Monaqo June 22, 2012, letter).

34. As the accompanying Memorandum of Law explains, where counsel

fails to exercise any professional judgment on the client’s behalf, it is as if the
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witness had no counsel, and no specific showing of prejudice is required. Prejudice
is presumed.
C. Ineffective Assistance of Counsel - Actual Conflict of Interest.
35.  Because Ms. Baldwin was laboring under a conflict of interest, first,
between Mr. Schultz and PSU and, second, among Mr. Curley, Coach Paterno and
Mr. Schultz, she did not and could not provide the effective assistance of counsel.
36. In their conversations prior to Mr. Schultz’ grand jury
appearance, Ms. Baldwin clearly represented to Mr. Schultz that she was his
legal counsel. Although Baldwin’s current position is that she never
represented Mr. Schultz in his individual capaqity, she never notified the
grand jury presiding judge, and never informed Mr‘. Schultz of the limited
scope of her rep;‘esentation before his appearance, or during his testimony.
She never explained_ a limited scope representation or told Mr. Schultz that
PSU interests came first. The conflict of interest, now plainly apparent on
this récord, left Mr. Schultz with no counsel at all, conflicted counsel, and
ineffective counsel during his appearance before»the grand jury.
D. General Ineffective Assistance of Counsel.
37. Ms. Baldwin never advised Mr. Schultz that he cquld Qxercise his

constitutional right to remain silent before the grand jury.
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38. Ms. Baldwin never advised Mr. Schultz thét he may have
exposure to the criminal charge of failure to report, even after Mr. Schultz’
pre-testimony interview with OAG.

39. Ms. Baldwin did not protect the interests of Mr. Schultz by
assisting him in refreshing his recollection by review of documents and notes.
There was a file in his office that would have refreshed his recollection about
these events and led to other refreshing emails. Exhibit G. She prohibited
him from speaking with Paterno, Curley and Spanier regarding their
recollections of the incident to refresh his recollection. Without a
rudimentary effort to refresh his recollection of events occurring 10 to 13
years earlier, Mr. Schultz was unprepared to answer questions before the
grand jury.

40. Many of the questions put to both Mr. Schultz and Mr. Curley
were argumentative, compound, rhetorical and confusing. For example, the
exchange that led to the “not that serious” and “no indication a crime had
occurred” answers identified in the Presentment and Bill of Particulars as
allegations of perjury against Mr. Schultz reflect a rhetorical comment
elicitipg a nonresponsive answer:

Q: Would that be standard? Would that be the way the
university operates when an allegation is made against a

current employee or a very famous prior employee, that
nothing be put in writing?

11

EXHIBIT G-87



[ T T

A: The allegations came across as not that serious. It
didn’t appear at that time, based on what was reported, to
be that serious, that a crime had occurred. We had no

indication a crime had occurred.

Preliminary Hearing Transcript at 229: 7-16.

41. Ms. Baldwin did nothing to protect Mr. Schultz from such improper
questioning.

42.  Mr. Schultz will present tesfimony of Attorney Cohen to demonstrate
that upon review of this matter, Ms. Baldwin was counsel for Mr. Curley and Mr.
Schultz as they reasonably believed; Ms. Baldwin operated under a fatal conflict of
interest which adversely affected her ability to perform on Mr. Schultz’ behalf, and
she failed to represent her clients competently by faﬂing to prepare him and failing
to advise him about his Fifth Amendment rights.

43.  Mr. Cohen also will testify that a grand jury witness’ attorney has an
obligation to advise her client and protect him from improper and misleading
questioning, by conferring with the client to make sure he understand a confusing
question or that he ask for clariﬁcation. In addition, in his expeirience, attorneys for
witnesses can and do notify the prosecutor that the questioning is improper or
confusing, and prosecutors either will re-phrase their questions or the matter will be
brought before the grand jury judge to stop the abuse or obtain clarification. Even
though both witnesses, by their own statementé to the prosecutor, found the

questioning confusing, Ms. Baldwin did nothing to protect her clients.
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44.  Mr. Schultz will also present the testimony of Professor Fox who will
provide that upon review of this matter, Ms. Baldwin was counsel for Mr. Curley and
Mr. Schultz for all purposes before the grand jury; that she was laboring under
multiple conflicts of interest, first between PSU and Mr. Schultz, and second,
between Mr. Curley and Mr. Schultz. Professor Fox will also testify that Ms.
Baldwin gave incompetent advice to Mr. Schultz and Mr. Curley.

45. OAG’s failure to raise the conflict of interest before the grand jury
presiding judgé resulted in Mr. Schultz being denied of counsel at the grand jury
proceeding.

46.  Failures by OAG and Ms. Baldwin deprived the presiding judge of
notice concerning the serious problems related to Ms. Baldwin’s representation and
resulted in a deficient colloquy where Mr. Schultz was not given the opportunity to
become aware of counse’l’s debilitating gonﬂict and knowingly, intelligently and
Voluntallily waive his right to representation by a non-conflicted attorney, if he chose
to do so. k

E. Prosecutorial Interference with the Right to Coupsel.

47.  Prosecutors in the grand jury proceeding have the obligation and

‘ responsii)ility to raise the conflict of interest before the presiding judge to prevent a

violation of the witness’ right to counsel.
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48. Raising the conflict of interest before the presiding judge would have
resulted in, at least, a colloquy regarding the conflict or, most likely, a hearing
concerning the multiple representation.

49.  The failure by the DAG deprived Mr. Schultz of his right to counsel at
the grand jury proceeding.

50. Mr. Cohen will testify that the Deputy Attorney General in this case
had the obligation to ensure a fair proceeding in which witnesses had conflict free
counsel; that even if he confronted Baldwin concerning the conflict, he had the duty
to raise the issue before the presiding judge. The DAG’s failure constituted denial
of counsel to Mr. Curley and Mr. Schultz.

51.  Professor Fox will testify that a prosecutor has the duty to bring to the
attention of the courts conflicts of interest that would compromise the individual
right to the assistance of counsel.

52.  Professor Fox will also testify that in this case, the DAG failed in its
duty as it was aware of the conflict and did not raise the issue before the grand jury
presiding judge.

F. Remedy

53.  For the reasons stated above, Mr. Schultz was denied counsel and his
due process rights violated through the misconduct of the prosecutors and by the

complete deprivation of the assistance of counsel. The remedy is to dismiss the

charges or to suppress his grand jury testimony.
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54.  Mr. Schultz need not prove prejudice because he effectively had no
counsel or actively conflicted counsel. In the alternative, the failure to prepare Mr.
Schultz, to advise him after the hostile pre-testimony interview that he was at risk
of incrimination and prosecution and that he should invoke his privilege against
self-incrimination caused Mr. Schultz actual prejudice.

II. Motion Regarding Pretrial Publicity.

55.  As the Court well knows, the charges in this case and every event
related to it — every court appearance, the death of Coach Paterno, the trial and
sentence of Mr. Sandusky, every motion filed, the lawsuit by Michael McQueary, the
releasé of the Freeh Report, and the announcement of NCAA sanctions against PSU
~ have generated hundreds if not thousands of media reports in the newspapers, on
television and radio, and on the Internet.

56. The charges in this case and against Mr. Sandusky, who was charged in
the same Presentment, led Penn State Univer_sity to commission an independent
investigation by the firm of Freeh Sporkin & Sullivan, LLP (“FSS”).

57. TFSSreleased its findings, contained in the Freeh Report, on July 12,
2012, Thgt report runs several hundred pages and is available at

www.thefreehreportonpsu.com (last visited 10/28/12). The release of the Freeh

Report and avalanche of news stories related to it further inflamed the public. In
the most public of ways, the Freeh Report concluded unequivocally that Mr. Schultz

and Mr. Curley were guilty of the crimes as charged.
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58. The weight and effect of the Freeh Report cannot be understated: a
former federal judge and the ex-head of the FBI pronounced the defendants guilty.

59.  The negative, outrageous and pervasive publicity continues to this day
virtually unabated in every media form. Most recently, a surge of negative
publicity attended the sentencing of Jerry Sandusky, where victims testified.
National and local news saturated the public with detailed stories of the victimg’
abuse by Jerry Sandusky. Defendant expects the negative pretrial publicity to grow
even more intense and widespread as the trial date approaches and the time for jury
selection nears.

60. The poisoned atmosphere created by the onslaught of negative media
publicity unfortunately has already predetermined defendants’ guilt.

61. 'To explore the effects of this publicity, defendants commissioned a
public opinion survey. The results, as described in the attached report from Arthur
Pattex;son, are discouraging. Exhibit G. Kighty-five percent of respondents in
Dauphin County knew of the.charges, and 65% of those believed the defendaﬁts
deﬁnitely or probably guilty. Perhabs even worse, 'nearly 50% believed that even if
the defendants did nothing illegal, they should be punished. |

62. Wondering whether a change of venue or venire would help, defendants
surveyed three counties similar in size, Erie, Luzerne and Chgster. The results

were as bad or worse.- Exhibit H.
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63.  Given the pervasive, inflammatory, and negative publicity surrounding
this case and the defendants, unprecedented in amount and duration, which
includes the condemnation of the defendants by a former federal judge and the
ex-head of the FBI, the defendants seek the following remedial measures in the
hopes of getting the fairest trial possible under these extraordinary circumstances:

a. A continuance to allow a reasonable “cooling off” period so as to avoid a
jury pool tainted by the overwhelmingly negative press coverage, which continues
virtually unabated;

b. Lawyer participation in voir dire, including a questionnaire and

personal questioning of prospective jurors;

c. Individual voir dire which is conducted outside the presence of other
potential jurors;
d. More extensive voir dire examination of the jurors to allow the

possibility of more for cause challenges;

e. Additional peremptory challenges for each defendant.

III. Motion for Discovery

64. By motion dated June 15, 2012, and numerous emails and letters,
defendants have requested discovery from the Commonwealth of, inter alia, all
statements of witnesses. The Commonwealth has provided voluminous discovery,
but has not produced the following despite repeated requests:

a. The audio-recordings of victim interviews.
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b. The audio-recording of the October 24, 2011, interview of Joseph

C.

Paterno.

Any “other wrongs” evidence the prosecution intends to offer. See
PA R.Evid. 404(b)(4); June 15 Discovery Motion at para. 7.

Written or recbrded statements of witnesses interviewed by the
Commonwealth: Pa. R. Cr. P. 573(B)(2)(a)(ii)). The OAG has
produced many, but has withheld more recent interview reports on
the grounds that they relate to the ongoing grand jury investigation.
That is not a grounds for withholding witness statements other than
the transcripts of grand jury testimony or physical evidence actually
presented to the grand jury. Rule 573 governs discovery “except as
otherwise provided in Rule 230.” Rule 573(B)(2)(a). Rule 230
addresses only “testimony before an inyestigating grand jury” or
“physical evidence befqre the investigating grand jury.” The Grand
Jury Act’s secrecy provisions likewise address only “matters
occurring before the grand jury.” 42 Pa.C.S.A § 4549(b). Reports
of witness interviews occurring outside the grand jury are r;either.
Other than the grand jury provisions Whi,.Ch do not apply here, there
is no exception to the discovery rules for an “ongoing investigation”;

therefore, the reports should be produced.
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IV. Request for an Evidentiary Hearing.

We respectfully request an evidentiary hearing to present testimony and

other evidence on the counsel and venue issues from at least the following witnesses:

Gary Schultz
Timothy Curley
Cynthia Baldwin
Lanny Davis
Charles De Monaco
Frank Fina
Jonelle Eshbach
Anthony Sass.ano
Scott Rossman
Lawrence Fox
Walter Cohen

Arthur Patterson

Respectfully submitted,

By:W f//

Thomas dJ. Farrell, Esquire
Farrell & Reisinger, LLC
Attorney for Gary C. Schultz
200 Koppers Building

436 Seventh Avenue
Pittsburgh, PA 15219-1827
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IN THE COURT OF COMMON PLEAS OF DAUPHIN COUNTY, PENNSYLVANIA
CRIMINAL DIVISION

COMMONWEALTH OF PENNSYLVANIA, :
No. CP-22-CR-5164-2011

V.
Charges: Perjury; Penalties for
GARY CHARLES SCHULTZ, : Failure to Report or to Refer

Defendant.

CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the within Omnibus
Pre-Trial Motion, was e-mailed and mailed, First Class Mail, postage pre-paid, this
day of November, 2012, to the following:

Bruce Beemer

Deputy Attorney General
Office of the Attorney General
Strawberry Square
Harrisburg, PA 17120
(bbeemer@attorneygeneral.gov)

Caroline M. Roberto, Esquire

Attorney for Defendant, Timothy Mark Curley
Pa. 1.D. No. 41524

429 4th Avenue, Suite 500

Pittsburgh, PA 15219

(412) 391-4071

Thomas J. Farrell, Esquire
Attorney for Defendant, Gary C. Schultz




EXHIBIT A

EXHIBIT G-97"



ERERR Y e

IN THE COURT OF COMMON PLEAS OF DAUPHIN COUNTY,
PENNSYLVANIA
CRIMINAL DIVISION

COMMONWEALTH OF PENNSYLVANIA, _
No. CP-22-CR-5164-2011

V.
Charges: Perjury; Penalties for

GARY CHARLES SCHULTZ, Failure to Report or to Refer

Defendant.

AFFIDAVIT OF GARY C. SCHULTYZ

1. I, Gary C. Schultz, am the defendant in this case,

2. In December 2010, Cynthia A. Baldwin, General Counsel for the
Pennsylvania State University (“PSU”) caﬂéd me and informed me that she had been
contacted by the Office of the Pennsylvania Attorney General (“OAG”) about a grand
jury subpoena for my testimony. At the time, I was retired from PSU, having retired in
June 2009. She asked if I would authorize her to écéept servicé of a subpoena from
the OAG, and I agreed to so authorize her.

3. The date for my grand jury testimony was January 12, 2011, and Ms.
Baldwin suggested we meet before then.

4, Ms. Baldwin never told me that an option might be submitting to an
interview rather than testifying before the grénd jury.

S. I met with Ms. kBaldwin at her office in Old Main on January 5, 2011.
Only she and I were in attendance. Ms. Baldwin inférmed me that thé grand jury
investigaﬁon focused on Jerry Sandusky, not on fne or PSU, and that [ was being

called purely as a witness. She told me that this was the second or third grand jury to
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look into Jerry Sandusky’s actions. She informed me that I would be asked about an
event that happened in the early 2000s.

6. Ms. Baldwin told me that neither I nor PSU were under investigation.
Ms. Baldwin told me that she had interviewed Tim Curley and Joe Paterno, and their
memories were consistent with mine. She explained that I was entitled to have legal
counsel in the grand jury. She said that I could consult with my attorney during the
testimony, but the attorney could not address the grand jury. She said that I could
have outside counsel, if I wished, but at that point, seeing that all the stories were
consistent, she could represent me, Tim Curley and Joe Paterno as well. I responded
that I would not know who to call and that if Ms. Baldwin was fine with it, so was L.

7. I told her what I remembered and expressed frustratlon over my lack of
memory. I suggested thatI talk to Tim Curley, Joe Paterno or Graham Spanler to
refresh my memory, but Ms. Baldwin told me that I should not talk to anyone about

this. She said that any reasonable person would understand my failure to recall.

8. I also told her that I might have had a file on Sandusky, that it might still

be in my former office, and that it m1ght help refresh my memory. Ms. Baldwin told
me that she did not want me to look for or review any materlals

9. Ms. Baldwin also told me 1_:hat PSU and I were not targets of the
investigation and that I would be treeted as a Witness.' There never was any
discussion of the Fifth Arﬁendment pfiyilege or the risk of gelf—incrimination.

10. I believed that Ms. Baidwin was fepresenting me during and in
connection with the grand jury proceedinge and fhat she was looking out for my best
interests. Based on. her representations, I did’ not believe I T1‘eeded a separate lawyer.

11. When I arrived at the grand Jury on January 12, 201 1 Ms, Baldwin

accompanled me to the interview by prosecutors before I testified. Prosecutors were
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hostile and challenged my recollection of events, indicating that they had evidence that
Jerry Sandusky had anally raped the boy in the shower. During this time, I fully
believed that Attorney Baldwin was my attorney and representing my best interests.

After the interview, she did not advise me to exercise my Fifth Amendment right or to

retain separate counsel.

12. Ms. Baldwin first told me that I should retain separate counsel

approximately one week before charges were filed against me.
: [

13. I declare under penalty of perjury that the forégoing is true and correct.

Executed on, October 25, 2013

| | %,@, C,((?,% -
A

| | W) Con e

‘ ‘ L
| NOTAR!AL SEA
JUDY ANN CARMIBHAEL

fotary Publl
PITTSBURGH CITY, ALLEGHEN\{ COUNTY
My Commission Expires Oct 11
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Indecent Assault ; . . Aaron Scott FISHER
5 NARRATIVE i T s

INTERVIEW Joseph Vincent PATERNO . '
On 01/12/11 at 0840 hrs at thie Grand Jury located at Strawherry Square Hartisburg, PA Agent SASSANOC and |
interviewed PennState Head football coach Joseph Vincent PATERNO, W/N/M- 84, DOB: 12/21/26 ofm )
. Deputy Attorney Generals Frank FINA and Jonelle ESHBACH were present as well as

-atiorney Josnuia OCKE and PATERNO'S son Scott PATERNO, PATERNO related he remembered of Mike
MCQUEARY, coming to him a year or two after SANDUSKY refiredt and telling him-that he saw SANDUSKY in the locker
room doing something Inappropriate with 3 young boy. PATERNO related he believed MCQUEARY was & graduate assistant
at the time. PATERNO related that MCQUEARY did not give him any specific detalls about the Incidefit howsver he T
remembered MCQUERY being upset about what he saw. PATERNO related he thought MCQUEARY contacted him on a
Safurday but was not stre. PATERNQ related he passed-the Information en o Tim CURLEY, The-PennState Athletlc Director
via phone a day or two later. PATERNO related he did not have any meetings about the incxdent and ha did nof know what
happened after he advised CURLEY, PATERNO related he informed CURLEY becauss he thought he was the proper
authority due to the fact that he was The Athlstic Director for PennState, PATERNO refatéd he did not hear any rumors about
SANDUSKY and Inappropriate acts. PATERNO related he did not ever witness SANDUSKY do anything inappropriate with
kids. PATERNO refated he participated in a few Second Mile fundraisers that SANDUSKY was present however he did not
witness anything inappropriate, PATERNO related SANDUSKY miaintained an office in the Lasch bullding on PennStaté unﬁl
a year or two ago, PATERNO related he believed that SANDUSKY na fonger had an office anywheré on PennState.
Campus. | asked PATERNO if he kneiw why SANDUSKY retired and PATERNO said SANDUSKY told him that lt was time for
SANDUSKY fo move onfo other things, , i
| INTERVIEW: TIMOTHY Mark CURLEY

On 01/12/11 at 0920 hrs at Grand Jury located at Strawberry Square Harrisburg, PA Agent SASSANO and | infewiewed :
.vennState Athletic Director Timothy Mark CURLEY, WIN/M-56, DOB; 04/28/54 of o
, i the presence of PennState General Cousel Cynthla BALDWIN. CURLEY related he became the-Athtetic Director |

or the Pennsylvania State Unlverstty in 1893 and has remained in that position ever shee, CGURLEY related he femembered
beirig notifiéd In early 2000 by'Joseph PATERNO of an incident, CURLEY refafed PATERNb requested a meeting with him
and Gary SHULTZ to discuss the incident, CURLEY related the ingident involved something,inappropriats with SANDUSKY. |
CURLEY felated he passed the information onto the president of the university Graham SPANIER. CURLEY related he and
SCHULTZ rhetwith Michael MCQUEARY and discussed what MCQUEARY wittessed. CURLEY related MCQUEARY
| informadl them thaf he obseived SANDUSKY horsing around in the shower with a young boy: CURLEY related there was no
"t mention of sexual acts, CURLEY related It seemed fo be semething that could have been misconsfrued and 'was
inappropriate behavior at best, GURLEY related he and SCHULTZ met with SPANIER a shorttime later to discuss the . '
Incident. CURLEY related he came-up with a recommendation plan {o address the Issus and SPANIER approved it. CURLEY | " -
telated the first part of the p!an was for him to meat with SANDUSKY and advisa him that he was nia longer allowed to bring - | . -
kids onto the PennState and uss the facilities, The second part of the plan was for him fo mest with Dr Jack RAYKOVITZ, the
director'of the Second Mile program and advise him of the incldent. CURLEY related he did bofh of these things-and took
care of the Incident. CURLEY related when he spoke to SANDUSKY he Tirst related he was nof even sure-if he was even
there then a day or two later SANDUSKY came back and refated he was there, CURLEY related that these mestings all took
place within'a few weeks after MCQUEARY told them of the incident, | asked CURLEY to describe the meeting with
MCQUEARY in more detall. CURLEY related MCQUEARY told him that he was in the coach's focker room and he heard
people In the shower. GURLEY related MCQUEARY sald he looked through the mirror and saw SANDUSKY in the shower
with a young boy wrestling around, horse playing. CURLEY related he did not report it fo he police department bécause he
informed SPANIER. CURLEY relatéd that he advised PATERNO, SCHULTZ, SPANIER and MCQUEARY of the. . -
recommendation plan and action. CURLEY related that this was the onIy incldent he knew about mvolving SANDUSKY -and
| inappropriate behavior with kids. CURLEY related they did not seek legal counsef at the time they addressed the issue.
‘| CURLEY related he first hegrd about this investigation In the fall of 2010. CURLEY related they did not have any meetings on
| the Issue after the | lssue was addressed back in 2000 or since then, CURLEY refated he did-not take any keys from
SANDUSKY to restrict his access and they did not Inform anyone else of the resfriction on SANDUSKY.-
P EICER S AN GIATIRES R L R 7, INVEST. RECM.. V. BOETO, | 5. Ta0NcUR | 10, PAGE
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INTERVIEW Tlmothv Mark CURLEY CONTINUED .

CURLEY further related e beliaved that SANDUSKY refired because his time was torn between coachlng and the
.Second Mile program, CURLEY related SANDUSKY dec;ded to go inthe dIrectxon of the Second Mile that SANDUSKY
founded. many years ago. . i .

by

INTERVIEW Gary Charles SCHULTZ' .

On 04/12/11 at 0935 hrs at Grand Jury located at Strawberty Square Hamsburg. PA.Agent SASSANO and } intervlewed
' thie former Executlve SenjorVice President of Finance Gary Charles SCHULTZ, W/IN/M-61, DOB: 09/13/49 9
in the' presence of PennState General Counsel Cynthja BALDWIN. SCHULTZ relatea NG reured
oM rennstate n 2 HULTZ related he was in charge of operations for PennState that Included things ke food
services, health and safety and police services, SCHULTZ related he remembered that he was contacted by Tim CURLEY
the Athletlc Directofback I 2002 and Informed of an Incldent involving SANDUSKY. SCHULTZ related he was informied that
a graduate assistant was In-a locker room.on campus and oliserved somisthing disturbing Iavolving SANDUSKY and a boy in
the shower. SCHULTZ related a meeting was arranged and he, CURLEY, MCQUEARY and PATERNO met and discussed
the incident. SCHULTZ related he did not rememberall of the details howeverthere was hotany mentlon of any sexual acts,
SCHULTZ related that MCQUEARY was very vague and spoke ingeneral ferms when hie described what he witnessed. a
" aa SCHULTZ refated however fhat ftwas his | impression based on thé information he was provided that thers was inappropriate
‘exual coitact involving SANDUSKY and & minor. | asked him fo explaln that In more detall and he related that he had the

-feeling that there was inappropriate behavior, possibly iessing arcund and maybe SANDUSKY might tiave grabbed génttals,

'SCHULTZ related he later mef with CURLEY. and SPANJER and discussed the incident, SCHULTZ refated CURLEY came up
‘with a récommendation fo-address the isstie, SCHULTZ related the recommendation was for CURLEY to meet with .

{ him if any other things were recommended and he sald he.did not belleve, | asked him If the second mife was notified-and he
said he did not contact them and he did not belleve that they had been, SCHULTZ related that he did not belleve that that
was part of the plan, SCHULTZ related that he thought the proper-authofities were notifigd but he was not able to provide any
Iriformatlon about who.mads the notification or who was notified, SCHULTZ related he thiought Children and Youth Sgrvices,

.| was natified but did not know forsure or who might have notified them. SCHULTZ related ha was not sure if the'polios were
‘Invoived.in this incident or not. SCHULTZ refated that since SAND USKY was. no Jonger-employed. by PennState that is why.
the recommendation was to restrict him from bringing Secand Mile kids onta PennState properly, SCHULTZ related that he

SCHULTZ related the Incldent was discussed with attomney Wendel COURTNEY who was representing PennState af the
1 time. SCHULTZ related he gld not discusg, the Incident with anyone else since then, SCHULTZ related that the President of
the University Graham SPANIER would have heen natifled of the outcome by CURLEY, ) gsked SCHULTZ i ho was aware of
any other Incidents Involving SANDUSKY and kids and hé related that there was an ineldent back in 1998 In which a mpther
made a complaint to the PennState Police about Inappropriate contact between SANDUSKY and her'son while they were in
the shower, SCHULTZ related fie did not remember the detalls but It was Investigated and Children and Youth Services were *
Involved: SCHULTZ related he yag {ater informed that the Ceritre County District atiomey was also involved and that there
‘were not any charges brought against SANDUSKY. | asked SCHULTZ If SPANIER was aware of the 1908 incident and he
related yes. SCHULTZ related he was sure that SPANIER knew of the 1998 incldént. SCHULTZ related he'believed thé orily
‘reason SANDUSKY retired was becauss of the financlal bensfits of the State Employees Retirement system. SCHULTZ .
- {"related that he did not belleve that anyone took away SANDUSKY'S keys {at was he resfficted from using PennStats -
faclliies other than not beliig allowed to bring Sécond Mils kids on'campus. SCRULTZ related he fafer met with CURLEY and

out these incidents or any other incldent mvolvlng SANDUSKY

SANDUSKY and inform him that he was no longer allowed to bring Second Mile kids on PénnStafe campus facilities. | asked |

1 assumed that it was a second mile kid because that was the organization that SANDUSKY founded and still was Involved in,. -

CQUEARY and advised MCQUEARY of how the Incldent was handled SCHULTZ related he did not hear anything else o
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~ IN RE: NOTICE NO 29

 DATE: | _JANUARY 12, 2011 9,04 A.M.
" PLACE: ' STRAWBERRY SQUARE

" COUNSEL PRESENT:

COMMONWEALTH OF PENNSYLVANIA
THIRTIETH STATEWIDE INVESTIGATING GRAND JURY

" TRANSCRIPT OF PROCEEDINGS
OF GRAND JURY

BEFORE: -~ BARRY FEUDALE"SUPERVISING JUDGE

VERIZON TOWER, EIGHTH FLOOR
WALNUT STREET _ :
HARRISBURG, PA 17120 .

STEPHANIE MCCARROLL, . FOREPERSON
RENEE HARTMAN, SECRETARY

OFFICE OF THE ATTORNEY GENERAL

BY: JAMES BARKER, -ESQUIRE
FRANK FINA, ESQUIRE . =
JONELLE ESHBACH, ESQUIRE
_FOR - COMMONWEALTH

PENNSYLVANiA STATE UNIVERSITY
BY: CYNTHIA BALDWIN, ESQUIRE
FOR - TIM CURLEY AND GARY SCHULTZ

SHANNON MANDERBACH
REPORTER-NOTARY -PUBLIC

Rt

=
&

S | : -
[y ARCHIVE REPORTING ‘
=%t & CAPTIONING SERVICE, INC. g 2345z

2336 N. Second Street » Harrisburg, PA 17110 B FAX {717) 234-6190 -
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23 _ '‘MR. BARKER: Judge, we're here on
- 24 |  Notice 29. we have some witnesses to be sworn,
" 25 Mr. curley and Mr. Schultz.
b
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JUDGE FEUDALE: Represented by?

MS. BALDWIN: ‘My name is Cynthia
Baldwin, general counse1<f6r Pennsy1vania.5tate
university. : |
) JUDGE FEUDALE: Will you be providing
representation.fér-both of those identified |
witnesses? |

MS. BALDWIN: Gary is retired but was

employed by the university and Tim is still an

employee.

JUDGE FEUDALE: Good morning. i‘m
Barry Feudale. I'm a Senioh Judge from
Northumberland County. I've been assigned by
chief Justice Ronald Castille to supervise the
30th statewide Investigative Grand Jury which has.
sgbpoenaed both 6F you to appear as witnesseé
before it. |

"As witnesses before the Grand Jury, ..

~you're entitled to certain rights and subject to.

certain duties which I am -now going to explain to

- you. A1l of these rights and duties are equally

important and :it's important that you fully
understand each of them. |
First, you have the right to the

advice and assistance of a Tawyer. This means you
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have the right to the services of a lawyer with

whom you may consult concerning all matters

‘pertaining to your appearahce before the Grand

CJury.

" You may confer with your Tawyer at

“any time before, during and after your testimony.
"You may consult with your lawyer throughout your

entire contact with the Grand Jury. Your lawyer

may be present with you 1in the Grand Jury room

during the time you're actually testifying and you

“may confer with her at that time.

- You also may af any time discués youﬁ
testimdﬁy with.your Tawyer and extept for cause
shown before this'Courf, ydu may‘dﬁSc]ose'your
testimony to whémever you chbose,’if you choose.

You also have the right to refuse to
answer any question pending a:ru11ng by fhe_Court
directing you to respond if‘you'honest1y believe
there are‘proper Tegal grounds fbr'yobf Eefusaf.
In partitu1ar, you have the right to refuse to
answer any question which you honestly Be11eve may
tend to {ncriminate you. |

should you Trefuse to answer any

-questiOn, you may offer a reason for your refusal,

but you're not obliged to do so. If you answer
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sohe'questions or begﬁn to answer any partfcu]ar
guestion, that does nof'necessariWy mean you must
continue to answer your questions or even complete
the énswers you have started.

Now, any answers youlgive to any
question caﬁ and may be used against you either
fér the purpose of a Grand Jury Presentment}>Grand
Jury Report br a Criminal information.

In other words, if you're uncertain 
as to whethef you may 1awfu11y-refuse to answer.
anY'question or if any other probTem arises durfng
the course of yqurAappearance befdre the Grand
Jury, you may stop the questioning and appear

before me, either alone or "in this case with your

~counsel, and T will rule .on that matter whatever

it may be. Now, do you understand these rights?

MR. CURLEY: Yes. |

MR. SCHULTZ: Yes, sir.

' JUDGE FEUDALE: Next,. a witness
before the Grand Jury has the duty to give full,
truthful, complete and honest - answers tb'a17l
qdestjons.asked except where the witness
appropriately refusés‘to answer oh a probér Tegal
groqnd.: |

I'm hereby difecting'both of you to
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observe and obey this duty. In this regard I must
caut{on you that if 4 wﬁtngss answers

untruthfully, he may be subjected to prosecution

ufoh'perjury which is punishable under the Crimes

- Code of Pennsylvania. It's a very serious

offense. - It's a felony.

So i ask you, do you have any
.queétions regarding your rights and ob1fgatﬁons
before this Grand Jufy? |

MR. CURLEY: No.

MR. SCHULTZ: No.

. JUDGE FEUDALE: Noting no‘qUestions,'

please raise your right hand. You do'so1emn1y

swear or affirm that the testimony you will give

before the 30th statewide Ihvestigative Grand Jury-
in the matters being dinquired into by it will be

,thé truth, the whole trﬁth and_hothing'but the

truth. " If so, say I do.

" MR. CURLEY: .I do.
‘MR. SCHULTZ: I do.
JUDGE ‘FEUDALE: Any motions?

MS. ESHBACH: We are requesting that

~ both our agent as well as the State quoper be

permitted to he present in the room.

JUDGE FEUDALE: That motion is

EXHIBIT G110
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Y - COMMDNWEALTH OF PENNSYLVANI : e _ GARY SCHULTZ, called as a witness,- '
L THIRTIETH STATEWIDE INVESTIGATING GRAND JURY . . s ; R . ) :
2 . ' 2 being previou;‘ly sworn, testified as follows:
3 IN RE: NOTICE No. 28 T A s : Co
e ' SR (' EXAMINATION
. TRANSCRIPT ‘OF- PROCEEDINGS :
.5 oF GRAND JURY- ] .
6 : L ' ¢ BY MS. ESHBACH"_
"7 WITNESS: . GARY- scnuuz S . b twould you please ‘Introduce your‘se'lf
s OATE: . ' JANUARY 12, 2011, 12: 07 | PaMus s to the Grand Jury and spell your last name for the
-9 'PLACE; STRAWBERRY SQUARE - Co e coutt reporter 5 benefit?
. * .- VERIZON TOWER, EIGHTH FLOOR : D :
. 10 -+ WALNUT STREET Lo Y10 A su_r,e. My’ name -ls Gary Schu'ltz,
: .,,HARRISBURG, PA 17120 D . : ) [ :
' : 1 ¢ . w1y s-crheu-T-t- =3 T a.nl ‘a, retir'ed sanfor v-lce
L + . STEPHANIE MCCARROLL, FOREPERSON A
12e. 7 e " RENEE HARTMAN, SECRET ‘ {12 president for. ﬁnance and busmess at penn State
; 13 S o s university, - :
14 COUNSEL PRESENT" ) ) 14 Q You are accompan1ed today by counse'l
15 OFFICE OF THE ATTORNEY GENERAL' R 15 cynthia Baldwin; s’ that correct?, - : .
BY: JONELLE ESHBACH, ESQUIRE : ; o - : SR - [
16 - RANK FINA, £sQUIRE ) . Cie A “That’ is correct, o I W '
17 . FOR - COMMONWEALTH 17 Q Wwhen did you retire: from the
19 PENNSYLVANIA STATE UNIVERSITY - : . 16 university? . e
- BY: CYNTHIA BALDWIN, ESQUIRE . C o
‘1p . R . e A In June of 2009.
; . 1 OR' = ‘GARY. SCHULTE . . C . :
‘ . : 20 . FOR -.G . eI ' 120, @ 1n June of 2002, -did you occupy that
- B PYI . o . R T pos'itTon as sendor viee presTdent'?
: A7 SHANNDN MANDERBACH o S .
i e 1 REPORTER-NOTARY F‘UBLIC R L vesy, I.did;
o0 N T ] LR cou1d you p1ease explain to the Grand _
EI R N I Lo feadury 1n that capac-n:y what operations of ‘the P T
s R zv_5‘un1ver‘s1ty were under your authoth? '
e CINDEX. . v T ! CA Yes. _within an academic jnstitution, - - e
' 2 ' EXAMINATION o ‘é‘“we have the’ chief ‘academic officer, That's
13 'WITNESS i o PAGE 3 common‘(y r‘eferred o as. the provost. That's not -
4 Gary schultz - ’ 3 4 me.. I reaﬂy run the nperat‘ions of the .
5 o ’ 5 un1versi1:y, the physical plant, aﬂ the fac111t1es
‘6 6 and, serv1ces of those facilities, all the housmg
7 7 and food serv1ce5' 1f -.you have ever been on penn’
'8 8 State campus, the Nittany Lion Tmn, the ai rport. )
) ' o all kinds of printing and Fleet, human resources, av
10 1ld<,un1ver51ty poYice, and all the f1nance e1ements of .
RS 11. the unwersn:y which:would nclude the contro'!'ler,
: 1z 12 the budget ofﬁce ahd the 1nve5tment off'lce. -------
13 13 Q with ‘vegard to Penn.state's a‘th'let'ic
14 14 program, the Grand Jury has a1ready met the h
15 1s athletic & rector. . could you- expTain your’
16 16 pos1tion vis- a—v1s Mr,. cur'ley as the ath1et1c
17 17 director? ) i
18 ]18 A Yes. ‘Mr. curley directly reports to
19 19 the president of thé'unﬁ‘versj_ty,- but kind of a
24 - 20 day-to-day working arrarigenent 1s that he wou'ld .
21 21 often behave 'er he reported to ‘me as weTl
22 22 L xd THke to di rect your a‘tteht1on fo
TR {23 a time around spring break of 2002 as it's heen
"‘a,%w;_ HEL S - T . {2 reported to us.- Do you, reca'ﬂ being ca'Hed and
L ) as o o . A 25 nequested t0 attend .a meeting with.Coach paterno -
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" L THIRTIETﬁO¥¥2¥VémBEHIgSEE$¥2§¥%¥2N(§QAND iRy St TIM CURLEY, called as @ witness,.
2 ) : 2 be'ing pr'ev1ou51y swor-n test1f1ed as fo'l'lows' :
I 3 IN.REL NOTICE NO. 29 ' 3 S :
LU TRANSCRIPT oF PROCEEDINGS - . EXAMINQTIONf :
; 5 -+ OF GRAND JURY : s : :
- s L . 6. BY M5 ESHOACH! -
! 7 WITNESS: - TIM: CURLEY o 7 - "q would you p1ease 1ntroduce yourse‘hc
i o OATE: - JAMUARY 2, 2011, 110200 K. 4 to the Grand JUry? ,
o PLACE: - STRAWBERRY SQUARE R "A -Good worning, My name is Tin cuﬂey. Tl
i : i . VERIZON TOWER, ETGHTH FLOOR . oo S
0 -  WALNUT STREET . 10T . Q “You have counse'l with you7 . ' .
. © " HARRISBURG," PA 17120 - BN IR
[ I % 3R : : : 1 A Yes, Ido. :
| .. STEPHANIE MECARROLL, FOREPERSON 10
a2 . RENEE "HARTHAN, SECRETARY R LR would you' Tntrodice her, p1ease7
o R ' L L Jas o my. coutisel is. cynthia Baﬂdww.,
P B RV COUNSEL PRESENT. AU el T o 1 . Q Mr. curley, how are, you employed?
L. opFicE oF THE ATTORNEY GENERAL o .. |1 o A- I'm employed as the director of
BY: JONELLE ESHBACH, ESQUI . I :
16 FRANK FINA, ESQUIRE e . .| 16 athletics at Perin. State Un1vers1ty
11 FOR = COMMONWEALTH' 47 o How long have: you been emphyed An
B L R AR
I " B © li1s - A As the ath1et'|c d'lrector ,5'ince 1993. -
20 FOR - R CURLE:’ ,' o .o o ]ee @ were you ‘with the university bafore
) 21 : . |2y thaer PR L
SHANNON MANDERBACH O REEEE K C P
i 22 . . ‘~REPDRTER—NOTARY PUBLIC R ~ |22 . A ves,.ma'am.
! U S R ‘ 33 .- Q quwA'long'I'»;‘,:‘
y PO R R R 'z.(q - A 'since.1979 full-time. .
i PP S T L . 5 ‘25 . Q -As thé 'a't_h'le:l;‘ig director, does every.
1 1 INDEX RPN ';"atﬁ'let'ic' program in -the.un{var‘sity £a11 under your
L 2. " EXAMINATION S " | 2. control? - ' B
‘3 WITNESS . ' PAGE: 3 A. Yes, I have an adm1m str'atwe
B 4 Tincurley. . T3 - pesponsibiTity for varsity ath'let'lcs, 1ntramura1s,:
5 : ! .Asv'and club sports 1in, a variety of othepr areas.
a0 K X .§ . q -1'd ke to direct your attention
. 7. 7 First to an ncident which was brought to your
‘, [ , . Iy attenﬁon somet'lme around spr1ng break of 2002.
2 o ) v pld you recewe -informatwn From Coach Joseph
1‘ Tao v 10 Pater'no about ‘an 1nc1dent that was atleged to: have '
‘. Rl s . ) - . Lo _11'-‘occurred on umverS'lty property 1nvo'lv1ng Jarry
£ e ST L7 |12 sandusky andar m1nor ma’le?
i ‘ 13 R . o - 13T A Yes. S
| S VI A ' o . 110 . o Please tell ds how that 1nformat1on
: 15 c . {15 came to your‘ attention the best that you can .
i BT S : - o e recall and what you did -85 @ result of it
: S PO I e R ET R recollection -- and & don' t know ..
A T T ST e o - | ve iF 1t was 2002, but wy recoﬂecﬂon was that Coach
fi0 . - . S . |19 Paternd’called myse1f and. Gary schultz, whe {s the
J20 T ' 20 seniar vice’ president; and sald he neaded "to meet
21 e ‘ o | 21 .with us, that he‘wanted to. report someth'lng to us,
220 7 o ’ B c. e Tfzzosowe went over, 'the “two'of Us together‘ met with -
- o ‘23 ‘. .' ) . o s © |23 h-lm. and he -- do you wantme to PR
! 1..,.--,' 124 o oo e S B YR Yes, please, Lo
! ' '2-5' et ) ; S o 25 . A Coach Paterno 1nd1cated that he had
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Special Report: Penn State counsel Cynthia Baldwin's role before grand jur... Page 1 of 8

pEMNlive
Lom
Special Report: Penn State counsel Cynthia Baldwin's role before

grand jury could affect Tim Curley and Gary Schultz's perjury

case, experts say
Published: Thursday, February 02, 2012, 1:00 AM  Updated: Thursday, February 02, 2012, 5:31 PM

SARA GANIM, The Patriot-News

When top Penn State officials Tim Curley and Gary Schultz testified before a grand jury in the Jerry

Sandusky child sex abuse investigation, both men apparently thought they had an attorney.

She was Cynthia Baldwin, in-house legal
counsel for Penn State University.

It is reflected in the transcript of their

testimonies:
“Good morning, my name is Tim Curley.”
“Do you have counse! with you?”

“Yes I do. ... My counsel is Cynthia

Baldwin.”

Schuitz was asked: “You are accompanied
today by counsel, Cynthia Baldwin. Is that

correct?” | i
»? View full size CHRIS KNIGHT, The Patriot-News l

N i , Penn State counsel Cynthia Baldwin during the Penn State University f
That is correct.” i board of trustees meeting at the Nittany Lion Inn in State College on :
! Jan, 20. §

But Baldwin says she was not representing
either man, according to Lanny Davis, the high-profile Washington lawyer hired to represent Penn State

in the wake of the Sandusky scandal.

Instead, Davis said, Baldwin was in the grand jdry room Jan. 12, 2011, strictly on behalf of the university,

and not as legal counsel for Schultz and Curley.

Legal experts say Baldwin’s role before the grand jury could affect the case or Baldwin pérsonally.

http://blog.pennlive.com/midstate impact/print.html?entry=/2012/02/penn... 10/30/2012
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Fox Roth‘schﬂild_ P

ATI'DRNEYS AT LAW

625 Liberty Avenua, 29th Floor -
Pitsburgh, PA 15223-3115

Tet 412,391.1334- Fax 412.391. 6984
W faxrothschﬂd com.

Charles A, De Monaco )
Dircet Dial; (412) 394-6929
Email Address: cdemonaco@foxrothschild.com

Jutte 22, 2012

Thomas J, Farrell, Esquire
Farrell & Reisinger, LLC .
200 Koppers Building -

436 Seventh Avenue
Plttsburgh PA 15219-1827

Re::. Commonwealth Y. Garv C. Schultz

De v r., Fartell

Please be advxsed that I am in receipt of your letter dated June 1,2012. Asyou know and
in-accordance with existing Office of General Counsel, University, and National Association of
College and University Attorneys policy, Cynthia Baldwin, as General Counsel, was counsel for

“and represented The Pennsylvania State Umversuy and represented the interests

of administratots of the University in their capacity as agents copductmg University business, so
long as their interests were aligned with the University. She, however, as General Counsel for

the University, ¢could not and did not represent.any. agent of the University in an individual

capacity. Nevertheless, Cynthia Baldwin considered communications with the ‘University and
those dgents whose mtcrests were ahgned ‘with the Umvers1ty to be conﬁden‘ual .

, - Please be further adv1sed that I-sent.your letter to Frank Guadagnmo of Reed Smxth
Michael Mustokoff and. Daniel - Walworth, of - Duane Morris, Joseph ‘O'Dea - of Saul Ewing
and Greg Paw. of the Freeh Group, who all serve .as outside counsel-to the University, Those -
counse] are responsible for providing responsive docurhents to the federal and state grand juries

“and mteractmg with federal anid state: prosecutors

- Eharles Ay PeMonuto

© PT1 591466v2 06/22/12 : A Pennsylvanla Limited Liabiity Par!nershlp

California ‘Con'nec'tic'ut Delaware Distnctof Colurnbia Florida Nevada New Jersey . New York-  Pennsylvania
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From: . Gary C. Schultz
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Senior Vice President for Finance and Business/Treasurer

The Pennsylvania State University
208 Old Main

University Park, PA 16802-1503
(814) 865-6574

Fax: (814) 863-7188
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- Timlcurley, Re: Fwd: Confidential

To: Tim Curley <tmc3@psu.edu>
From: Joan Coble <jlco@psu.edu>
Subject: Re: Fwd: Conﬂdentral

Ce: .
Bcc:

Attached:

Thx. Tim. Joan

 At10:48 ﬁﬁgﬂ/m}soo you wrote:

»;»-- e

I just gave him the update.

At 08:54 AM 3/7/01 -0500, Joan Coble wrote:
Tim - Have you updated Gary Jately? Before he left for FL, he asked me to ck. w/you re this.

Pls, know that he is doing e-mail, but will not be reading tl Sun 3/??49 is spending a few
days with Dave Schuckers and you may either phone him “*his:eeuphc eat777-7393 or @
Schuckers at 941/388-3034. Pls. know that the Schuckers [iveé in‘a Condominium & you may
have to go through some referrals fo get to speak w/them, so be patient if you go that route.

I
|
|
|

Thx. Joan

X-Sender: ges2@imap.cac.psu.edu
X-Mailer; QUALCOMM Windows Eudora Version 4.3.2

Date: Mon, 26 Feb 2001 08:57:16 -0500
X-PH: V4.1@f04n01"

To: TMC3@psu.edu
From: "Gary C. Schultz" <gcsZ@psu edu>

Subject: Confidential
Cc: jlco9@psu.edu

Tim, I'm assuming that you've got the ball to 1) talk with the subject ASAP regarding the
future appropriate use of the University facllity; 2) contacting the chair of the Charitable
Organization; and 3) contacting the Dept of Welfare. As you know I'm out of the office for the
next two weeks, but if you need anythlng from me, prease let me know. '
Gary C. Schultz . . ,
Senior Vice President for
Finance & Business/T, reasurer
- Penn State University”
208 Old Main
University Park, PA 16802
814/865-6574
814/863-8685 (fax)

Printed for Joan Coble ijlc9@psu.‘edu> -

EXHIBIT G122



. T'im'Curley, Re: Fwd: Confidential

[

hitp://www. psu.edu/dept/fab

Joan L. Coble .

Administrative Assistant

Office of the Senior Vice President for
Finance & Business/Treasurer

208 Old Main .

University Park, PA 16802

814/865-6574 (phone)

814/863-8685 (fax)

hitp://www.psu.edu/dept/iab

Printed for Joan Coble <jle9@psu.edu>
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If TMC hasn’t updated GCS by next wk. (3/6), JLC to ask TMC to send GCS
an e-mail to update re status of enclosed.
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. G'ary C. Schultz, 01:57 PM 2/26/2001 -0500, Confidential

To: TMC3@psu.edu
From: "Gary C. Schultz" <gcs2@psu.edu>

Subject: Confidential
Cc: Coble-Joan(JLC)

Bee:
X-Eudora-Signature: <Standard>
Date; Mon, 26 Feb 2001 13:57:16 -0500

Tim, I'm assuming that you've got the ball to 1) talk with the subject ASAP regarding the future appropriate
use of the University facllity; 2) contacting the chair of the Charitable Organization; and 3) contacting the
Dept of Welfare. As you know I'm out of the office for the next two weeks, but if you need anything from me,

please let me know.

!

Printed for "Gary C. Schuitz" <gcs2@psu.edu>
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HixE TOMRE VOLURTEER COMYRIBUTE SIGHUP CALEHDAR CORTALY US

BOARD OF DIRECTORS

Colleen Campman / John Cocolin / Karl Colyer / Linette Courtney / Dr.
Donald Cross / Jerry Dunn / Jerry Fisher / Linda Gall/ John Greene / Bill D,
Greenlee / Jerry Hall / Bruce Heim / Lou Heldman / Robert Hill / Jack
Infield / Rick Karcher / Laurene Keck / Ralph Licastro / Jane Madio /
Charles R. Markham / Renee Marks / Bill Martin / Kim Ortenzio / Ralph
Papa / Bob Poole / Nancy Ring / Patricia Roenigk, Esq. / Jerry Sandusky /
DrueAnne Schroyer / Steven Selizer / Lance Shaner / John Sheridan / Larry
Snavely / Lewis G. Steinberg / Fred Strouse / Michael Sullivan / Michael

Trombley, Esq. / Peter Weller

. SOUTHCENTRAL REGIONAL BOARD

Marion C, Alexander / Edwin W, Allison / Anne J. Aufiero / Robert C.
Baker / William W, Brandt / James C. Byerly / Chuck Chubb / Dr. Thomas
8. Davis / Martin DeRose / Mark Everest / Ken Ewing / Jeffrey S. Fackler/
James E. Ford / Daniel Gifford / Bill D. Greenlee/ Jerry Hall / Steven D.
Hevner / Chris Huber / Jody Keller / Dowglas Kepler/ Tom Kirchhoff/
Alice M. Kirchner / Tim Koller / James Novinger / Kim Ortenzio / Michael
Patrick / Eric C. Psterson / Neal D, Rhoads / John Riggle / Jack Shaub /
Kenneth Shutts / James A. Smeltzer / Kimberly Smith / Michae! L. Smith /
Jan P. Sockel / Charles W. Telfer / Dr, Pamela Blake Welmon / Paul

Zeigler, Bsq.

BERKS COUNTY CHAPTER

Steve Adams/ Steve Belinski / Scott Burkey / Chuck Chubb / Merle
Dunkleberger / Kenneth Emkey / Robert Flanagan / Gus Hatzas / Thomas
Heck / Tim Koenig / Kristin McGlinn / Michael O'Pake / E.J. Sandusky / Jan
Sockel / Patricia Schuster / Barbara Tazik / Mary Wert

CLEARFIELD CHAPTER

Colleen Campman / Kerry Casteel / Logan Cramer, 111 / Tim Janocko / Trina
Janocko / Sue Kelly / Jim Malloy / Jerry McKinney / Margie Milgrub /
James Naddeo / Jamje Quick / J.R. Rosselli / Mike Sciabica / Wendy -
Sciabica / Alan Walker / Derek Walker / David Wright '

LANCASTER COUNTY CHAPTER

Alleen Brandt /William Brandt / Jeffrey Bunting /' Anne Crandall / Dan
Doremus / Helen Ebersole / Ken Ewing / Dennis Glowaski / Gary Groff/
John Holmes / Darrick Horner / Michasl Huegel / William Lines/Eric -

- Peterson / Doug Shank / David Shiley / Dale Spaulding / Curt Welk /

2/12/2001 11:10 AM
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NORTHEAST CHAPTER

Joseph Aman / Chet Bartlinski / Lance Book / William Booth / Joe Clifford /
Bob Faust / Scott Hettinger / Dennis Kormonick / Thomas Marnell / Louis
Mattioli / Al Onushcak / John Spevak / Tina Spevak / Arthur Tarone /
Nadine Wezner / Carrie Whitacre

YORK COUNTY CHAPTER

Ed Allison / Tom Capello / John Cardello / Dr. Joseph Danyo / Martin
DeRose / Allen Flook / Chris Huber / Jody Keller / Sandy Kranich / Ed
Magee / Michael J. Patrick / John Ripgle / George Ruffin: / Brad Scovill /

~ Jack Sommer / David Sprenkle / Dr. Ronald Workinger

HONORARY BOARD

John R. Cappelletti - Heismao Trophy Winner

R.R.M. Carpenter, Ill - Former Owner, Philadelphia Eagles
Gerald R. Ford - 38th President of the United States

Jim Ford - Retired Kinart Executive

William A. Gettig - President, Gettig Technologies, Inc,

Jack Ham - Pittsburgh Stee]ers/NFL Hall of Fame

Franco Harris - Pittsburgh Steelers/NFL Hall of Fame

Bob L. Hope - Entertainer

Thomas Keaveney - President, Cable Management Ireland Ltd,
Willi Maier ~ President, Omni Plastxcs Tnc.

Matt Millen - Fox Sports NFL, Commentator

Michael Murphy - Chairman, Cable Management Ireland Ltd.
Arnold D. Palmer - President, Arnold Palmer Enterprises
Joseph V. Patemo - Head Football Coach, The Pennsylyania State

University
Dr. John Reidell - President, The Second Mile (Retired), General

Surgeon
William Schreyer ~ Chairman of the Board; Merrill Lynch (Retired)
Dom Toscani - Owner, Paris Business Forms

Richard Vermeil = 8t. Louis Rams Head Coach

Quentin Wood - President, Quaker State Oil Refining Corp.
Richard A. Zimmerman - Chairman of the Board, Hershey Foods

Corp. (Retired)

"‘-on'o-o-..,.

Copyright 1989 The Second ‘Mile, P,0.Box 616, State College, PA 16804

General inquitles to officerdihesecondralle.org
Technlcal questions or.comments to wgpmgster(a)thp,gggqg@ﬂlg org
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Special Report: Penn State counsel Cynthia Baldwin's role before grand jur... Page 2 of 8

And the questions remain; How could confusion reign about something so fundamental to the judicial

system?
Why was Baldwin allowed in the grand jury room if she was only representing Penn State?

Baldwin says it was all a big
misunderstanding — that Schuitz and
Curley were simply mistaken, according to

Davis.

"I believe, having looked into the overall
situation, this can be explained by the

~ innocent reality of misunderstanding,
stress and ihéompleté informafion,” Davis
said Wednesday.

.Davis agreed "it is unusual for a.lawyer to
be present at a grand jury.” But, he said:

| Enfarge JOE HERMITT, The Patriot-News “At a state grand jury in Pennsylvania, it is

Former Penn State athletic director Tim Curley, center, and Gary up to the discretion of the judge to permit

Schultz, interim senior vice president for finance and business at Penn .
State University, left, enter District Judge Wenner's court room for a lawyer to be present. The judge asked

their arralgnment on perjury charges stemming from the Grand Jury X .
investigation of former Penn State assistant coach Jerry Sandusky. JOE Cynthia, ‘Who are you representing?’ She

HERMITT, The Patriot-News said, the university. And he said, ‘You may
Penn State’s Tim Curley and Gary Schultz arraigned on charges listen if you wish.” She said, ‘Thank you.” ”

‘related to Jerry Sandusky case gallery (8 photos)
S : David added, “As general counsel, she felt

a responsiblility to represent and

understand — for the university’s interests — their testimony.”

Then-head coach Joe Paterno appeared before the grand jury the same day with Joshua Locke as his

counsel. Baldwin was not there,

If she felt responsible to understand the testimony from Curley and Schultz on. behalf of the university, why

didn’t Baldwin feel the same about Paterno?

“Curley and Schultz were senior officers, they were members of the administration,” Davis said. “She felt it
was her reéponsibility because she represented the university as general counsel.” By contrast, Paterno “was

not a member of the administration,”

Davis said she also noted that Paterno was with two attorneys — his son Scott Paterno and Locke.

hHne/lblog pennlive.com/midstate_impact/print.html?entry=/2012/02/penn... 10/30/2012
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Special Report: Penn State counsel Cynthia Baldwin's role before grand jur... Page 3 of 8
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'HER OBLIGATION'

One year later, Penn State is working to recover from the scandal that led to the ouster of Paterno and

former President Graham Spanier.

Sandusky awaits trial on charges of sexually abusing 10 young boys, including two allegedly assaulted in the
football building on campus. Curley and Schultz stand charged with failure to report Sandusky to the proper

authorities and lying to the grand jury. All three men maintain their innocence.

Baldwin, a former Pennsylvania Supreme Court justice, would not comment for this story, but authorized

Davis to speak for her.

The confusion over her role began in December 2010 when Baldwin received the grand jury subpoenas for

Cu’rl‘éy, Schultz, Sparii‘er and Paterno. Davis said Baldwin accepted them “as a common courtesy” and agreed

to deliver them to the four men.

Curley and Schultz came to her office separately to pick up their subpoenas. According to Davis, Baldwin
said she then told each man: “You know, I represent the university. You can get your own lawyer.”

With that, Davis said, Baldwin believed she had fulfilled "what she believed her obligation is.”

After Baldwin informed. Paterno of his subpoena,.according to Davis, she gave his son Scott the same
message — that she represented the university and the coach could get his own lawyer.

"We have a different understanding of the process by which Coach Paterno engaged legal counsel,” said

Wick Sollers, the Paterno family’s lawyer. Sollers said the family did not want to elaborate further while
grieving the loss of Paterno, who died of complications from lung cancer on Jan. 22,

Curley and Schultz did not get an outside.lawyer for their grand jury testimony.

Weeks after handing them their subpoenas, Baldwin drove Curley and Schultz to Harrisburg for their grand
jury appearance — again “as a courtesy,” Davis said, since she was attending on behalf of the university.

The three arrived together: Baldwin, Schultz, who was Penn State’s vice president for finance.and business,

and Curley, who was Penn State’s athletic director.

They went in together.

Curley and Schultz met with no other attorneys at the offices of the attorney general in Strawberry Square

where the grand jury met.

Litne /g nennlive.com/midéta’té_impact/print.Hfml‘?eﬁtry=/2012/02/penn... 10/30/2012
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Special Report: Penn State counsel Cynthia Baldwin's role before grand jur... Page 4 of 8

When Baldwin signed in, Davis said, she signed in @s representing Penn State.

Before the grand jury began, the withesses and attorneys went into Judge Barry Feudale's chambers. (A

judge does not preside at a grand jury, but swears in witnesses beforehand.)
In chambers, Davis said, Feudale asked Baldwin whom she represented.
“The Penn State University,” Davis said she replied.

Then, Davis said, Baldwin walked into the grand jury room. She did not seek special permission as an
outside observer for an interested party — in this case, Penn State — Davis said. She simply received the

judge's okay and walked in, according to Davis.

As Curley and Schultz each began, they stated on the record that they were accompanied by “counsel” or

“my counse}” Cynthia Baldwin, who sat with each as they testified.
Davis said Baldwin “does not remember hearing” those answers. .

Even if she had, Davis said, “at that moment in time, she would not feel it appropriate to speak up and
correct it with witnesses being questioned.” Davis said she would have remained silent in the moment out of

deference to the grand jury process.

Did Baldwin talk to the two men later — for example, during their 90-minute ride together back to Happy

Valley — to clarify her role? .
“She said no,” Davis said.

In other words, the series of events, as described by Baldwin through Davis, played out like this:

e December 2010: Baldwin tells Curley and Schuitz she “represents the university” and they can get their

own attorneys.

e January 2011: Baldwin drives them to the grand jury. On the trip, the three apparently do not discuss the

investigation or who will represent the two men.

« In the judge’s chambers: After Baldwin announces she is representing Penn.State, she is simply allowed to
walk into the grand jury room to listen to the testimony of Curley and Schultz even though she has not said

she represents them.

e In the grand jury room: Baldwin doesnt remember hearing Curley and Schultz identify her as counsel,

htto://blog.pennlive.com/midstate_impact/print. html?entry=/2012/02/penn... 10/30/2012
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Special Report: Penn State counsel Cynthia Baldwin's role before grand jur... Page 5 of 8

Baldwin skips Paterno’s testimony.

¢ On the drive home: The subject of representation doesn’t come up.

'A DUTY TO CLARIFY'

Questions about Baldwin's role were first raised in a Patriot-News story on Nov. 19, two weeks after
Sandusky, Curley and Schultz were indicted. The story referred to Baldwin's apparent “dual representation”

of the men and the university.
At the time, the university raised no public concerns about the story.

Last month, after Baldwin announced she would soon be stepping down as Penn State counsel, the
university first disputed the idea that she represented Schultz and Curley at the grand jury.

Several prominent attorneys asked by The Patriot-News about the secret grand jury process said lawyers
would not normally be allowed in the room to hear testimony unless they were representing the client on the

stand.

It would be exceptional, these experts said.

Think of it this way: Could Jerry Sandusky’s lawyer, Joe Amendola, or a lawyer for Sandusky’s Second Mile

charity have walked in to listen to.the testimony of the alleged victims?

Baldwin had an obligation to correct Curley and Schultz when they identified her as counsel, Geoffrey Hazard
said. The law professor at the University of California is recognized for his knowledge of legal ethics and is

not involved in the grand jury investigation.

“One of the fundamentals is, *Who is your client?’ ” Hazard said. “She had every right, and indeed a duty to

clarify that. ... She and the university might be [subject to claims] semewhere down the line.”

Attorneys for Schultz and Curley, retained in late October, declined comment for this story., However, Walter
Cohen, a former Pennsylvania attorney general closely following the Sandusky case, said he thinks that if
there was confusion over Baldwin’s role — whomever is to blame — it could be a fatal blow to the

prosecution.

Schuitz and Curley could have invoked the Fifth Amendment if they believed they were at risk for

prosecution based on their testimony, several attorneys said.

“If she was not representing them, they shouldn't have let her into the room,” Cohen said.

http://blog.pennlive.com/midstate_impact/print.html?entry=/2012/02/penn... 10/30/2012
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“You have a right tb have counsel of your choice in the room with you if you are testifying before the grand

jury,” Cohen said. “It's serious.”

When called for comment, the attorney general’s office said it could not discuss an ongoing grand jury

investigation.

Hazard and Jules Epstein, an associate professor of law at Widener Law School, aren't sure that the
testimony from Curley and Schultz about their legal representation will have an effect on the case.

The right to effective counsel only applies after someone is charged, Epstein said, not during an
investigation. And Hazard added, there is no indication that Baldwin told them not to tefl the truth.

However, Hazard said Baldwin could face consequences from the bar association if she is found to have

acted inappropriately.

“This could be a real mess,” he said. “They might well have [pleaded the Fifth]. I don't think it prejudices

prosecution, but it might cause her problems.”

IMPACT DOWNPLAYED

Immediately after Curley and Schultz were arrested on Nov. 7, the university pledged not only the school’s

moral support but support for their legal defense.

“With regard to the other presentments, I wish to éay that Tim Curley and Gary Schultz have my
unconditional support,” Spanier said in a statement. “I have known and worked daily with Tim and Gary for
more than 16 years. I have complete confidence in.how they have handled the allegations about a former

university employee.”

University spokeswoman Lisa Powers emphasized that, since the allegations concerned how Schultz and

Curley fulfilled their responsibilities as top Penn State officials, the university would pay for their defense.

Spanier, who was forced to resign by the trustees after the scandal broke, testified before the grand jury in
April. As before, Davis said. Baldwin traveled with Spanier to Harrisburg and sat in on his grand jury

testimony as a representative of the university.
An assistant to Spanier’s attorneys said they were unavailable to comment on this story.
Less than a week before the charges against Sandusky became public, Joe Paterno, Spanier and Curley were

standing inside the Penn State football press room, surrounded by hundreds of reporters celebrating the

coach’s 409th victory — an all-time record in major college football.

http://blog.pennlive.com/midstate_impact/print.html?entry=/2012/02/penn... 10/30/2012
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Special Report: Penn State counsel Cynthia Baldwin's role before grand jur... Page 7 of 8

Spanier leaned in to Paterno and told him they needed to talk soon about the Sandusky investigation,

sources close to the football program said.

The coach apparently didn't hear him. Paterno was promptly whisked away by his handlers.

The next day — six days before charges would be announced — Spanier and Baldwin were first made aware
that Schultz and Curley would be charged with. lying to investigators and failing to report child abuse,

sources said.
That same night, Spanier called Paterno and canceled their meeting, sources said.
Up to that point, Spanier had downplayed any possible impact of the Sandusky investigation on Penn State.

In a May briefing, Spanier reportedly gave trustees the impression that the investigation was little to be
concerned about and mainly involved Sandusky’s activities in connection with Second Mile, not Penn State.

Which leads back to Baldwin’s presence in the grand jury room.
“If it had nothing to do with Penn State, why was she even there?” Walter Cohen asked.
Davis sajd Baldwin was bound-by grand jury secrecy rules to keep quiet about the testimony she heard.

“She was between a rock.-and a hard place as an attorney allowed to sit in on the grand jury and had to
follow Pennsylvania law not to reveal to the board of trustees the content of the testimony,” Davis said.

Davis said that Baldwin specifically cited the March article in The Patriot-News during her May briefing to the
trustees. The article detailed the alleged 1998 assault in the Penn State footbail locker room showers that

was part of the investigation.

Several board members said they had never read.the story, which reported that Paterno, Curley and Schuitz

had.all testified.
Spanier was not bound by any secrecy rule regarding his own testimony.

“The grand jury secrecy does not apply to witnesses — or their counsei if the witness doesn’t want to invoke

secrecy,” Cohen said. “They can go out and hold a press conference as to what they say.”

Davis’ response?

“He could have, and chose not to.”

http://blog.pennlive.com/midstate_impact/print.html?entry=/2012/02/penn... 10/30/2012
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This story has been updated from an earlier version.

© 2012 PennLive.com. All rights reserved.
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COMMONWEALTH OF
PENNSYLVANIA

Timothy M. Curley and Gary C. Schultz

Defendants

R S e

IN THE COURT OF COMMON PLEAS,
DAUPHIN COUNTY, PENNSYLVANIA

AFFIDAVIT OF ARTHUR H.
PATTERSON, PH.D. IN SUPPORT OF
DEFENDANTS’> MOTION TO REQUEST
SUPPLEMENTAL VOIR DIRE
MEASURES
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1.

My name is Arthur H. Patterson. Iam a Senior Vice President of DecisionQuest,
a national jury consulting firm. Ihave been conducting jury research since 1982.
I am over twenty-one (21) years of age, and I am competent to give the testimony
contained in this affidavit. Ihave personal knowledge that the facts stated in this
affidavit are true and correct, or where I do not have personal knowledge of the

facts, they are of a type reasonably relied upon by experts in my field in forming

opinions or inferences.

QUALIFICATIONS

In my current position, I both consult and supervise the consulting activities of
consultants at DecisionQuest, a firm whose business (among many services) is to
study the social and psychological processes that are involved in jury trials.
DecisionQuest assists litigators in understanding the attitudes, perceptions, and
decision-making processes of jurors, including any biases and prejudices those
jurors may bring to the courtroom.

Thave a B.A. degree (with Honors in Psychology) from Clark University in
Worcester, Massachusetts. My M.A. and Ph.D. are in Social Psychology from
Northwestern University in Chicago, Illinois. [ was previously a tenured
Associate Professor of Administration of Justice at the Pennsylvania State
University.

I have provided jury consulting services to counsel for both plaintiffs and
defendants in civil trials, criminal defense counsel, public defenders, and federal

and state prosecutors in federal and state court cases throughout the United States.
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I have been qualified as an expert on jury issues, or have had my affidavits
accepted for use by the Court, in federal and state courts throughout the country.
I have lectured on juries to organizations such as the American Bar Association
(at annual meetings, as well as at Litigation Section and Tort and Insurance
Practice Section National Institutes), the National Institute of Justice, the
Pennsylvania Bar Association, the Philadelphia Bar Association, the Connecticut
States Attorneys Association, the Florida Bar Association, the Delaware Bar
Association, the Washington, D.C., Bar Association, the North Carolina Bar
Association, the Kansas District Attorneys Association, the Georgia Prosecuting
Attorneys Council, the Department of Justice, the American Psychological
Association, the American Society of Criminology, and the Academy of Criminal
Justice Sciences. Ihave also been a member of the faculty for various continuing
legal education seminars, including the National Institute for Trial Advocacy
(NITA), ALI-ABA, and the Practicing Law Institute. [have published articles on
the psychology of jurors in both legal and psychological publications.

In my work as a consultant to trial counsel on jury issues in hundreds of civil and
criminal cases throughout the country, I have conducted over 100 juror attitude
surveys, including change of venue research, observed and assisted counsel in
hundreds of jury selections, conducted hundreds of mock trials for research
purposes, conducted post-trial interviews with the actual jurors in many of these
cases, and conducted numerous empirical studies of juror attitudes.

I have taught university undergraduate and graduate-level courses on research

methods, social psychology, the administration of justice, and the American jury.

" EXHIBIT G=138°



1 have received research grants to conduct survey research from federal and
private agencies. A copy of my curriculum vita is attached as Exhibit 1.

7. DecisionQuest has offices in Atlanta, Boston, Chicago, Los Angeles,
Minneapolis, New York, Philadelphia, State College, Pennsylvania, and
Washington, DC.

8. DecisionQuest is a firm engaged in the business of understanding the social and
psychological processes involved in juror behavior. DecisionQuest maintains a
full-time staff of Ph.D. specialists in psychology, social psychology, sociology,
communication sciences, statistics, computer analysis, and research design.
DecisionQuest assists attorneys in understanding the perceptions that jurbrs bring
with them into the courtroom. These may include certain biases and prejudices.

9. The principals of DecisionQuest have conducted research in more than 14,000
civil and criminal cases throughout the United States and abroad. Over the last 25
years, we have frequently been asked to analyze venue questions, particularly to
determine a party’s ability to obtain a fair trial in a given venue.

10. At the request of counsel for Gary C. Schultz and Timothy M. Curley, a venue

study was commissioned to investigate the extent and impact of pretrial publicity

in the above-styled case.

SURVEY METHODOLOGY

11. The survey was conducted by Bernett Research, a firm DecisionQuest regularly
uses to perform such work. Bernett Research assured DecisionQuest that the

sampling techniques met the methodological standards necessary for academic

and legal research.
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12.

13.

14.

15.

16.

Between September 6 and 27, 2012, jury-eligible residents of the jurisdictions of
Dauphin, Erie, Chester, and Luzerne Counties, Pennsylvania were contacted using
random digit dialing with replicate sampling. Replicate sampling is a standard
technique used for academic and legal research that maximizes the
representativeness of the sample.

The sample was built in replicates of 400 telephone numbers each for the Dauphin
study and 300 each for the Erie, Chester and Luzerne study. The replicates were
randomized. This gives each houschold with a telephone an equal opportunity to
participate in the survey.

Bernett Research completed 710 interviews, 410 in Dauphin County and 100 each
in Erie, Chester, and Luzerne Counties. Each phone number was dialed four
times for the Dauphin study and six times for the Erie, Chester and Luzerne study,
ot until the number was resolved (whichever came first). A resolved number is a
number where the respondent completed the survey, a number was found to be a
disconnected phone, or some other final resotution. Calls were made on both
weekdays and weekend days and at different times during the day beginning at or
after 11:00 AM and ending at or before 9:00 PM respondent time.

The sample size was determined to obtain a margin of error of approximately 5%
for Dauphin County.

In conjunction with another venue study, Dr. Robert F. Bettler, Ir., Ph.D. of
DecisionQuest visited Bernett Research’s call center in Pocatello, Idaho, on

October 7 and 8, 2004, and observed their operation.

- EXHIBITC



a. As part of his observations, he reviewed their training and operation
manuals used to train the interviewers and guide their interviewing
procedures.

b. In this visit he confirmed that nothing in the training revealed to the
interviewers the purpose of this research. In that study, as in the present
one, he ascertained that all Bernett personnel at all levels were blind as to
the purpose and sponsorship of the research.

c. He randomly monitored several hours of live calls.

d. He randomly monitored call supervisors and quality controllers. Bernett
managers inform us that they randomly monitor 10% of all completed
interviews for quality control purposes and another 15% of randomly

| selected respondents are called back to check the validity of the

interviewing records. Both of these operations were observed by Dr.
Bettler.
e. To the best of his knowledge, it was his observation that managers,

supervisors, programmers, and interviewers at all levels of the

organization followed appropriate methodological procedures. Bernett
assures us that in the interim nothing has changed about their
methodology.
17. Respondent suitability.
a. In order to qualify for the survey, respondents had to be jury-eligible in
each venue.

18. Instrument design.




. DecisionQuest created the survey instrument in accordance with

established guidelines.

. A complete copy of the survey instrument is included as Exhibit 2 to this

affidavit.

19. Supplemental analyses, readability.

a. To ensure respondents understood the questions posed to them, the survey

text was analyzed using Microsoft Word’s built-in readability statistics.

. By this measure, the text had a Flesch-Kincaid Grade Level of 5.6,

meaning that an elerhentary school student in the latter half of the 5™ grade

should be able understand the survey.

20. Supplemental analyses, interview break-offs.

a. At various points in the interview a small number of respondents

terminated the survey. Out of 765 who began the interview, 55 broke off,

or 7% of the total.

. This is an unusually low number, as compared to other venue studies

DecisionQuest has conducted, and could be an indirect indicator of the

strength of the feelings Pennsylvanians have about this case.

21. Supplemental analyses, order effect.

a. Participants who reported some familiarity with the case were asked

whether they felt the defendants were guilty or not guilty. About half
were given the response options with “definitely guilty” first, and about

half were given options beginning with “definitely not guilty.”
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b. To check whether the order of these options had any impact on the
presumption of guilt, a statistical analysis was conducted on this order
effect.

c. No difference in the guilty versus not guilty or “don’t know” responses
was observed as a function of this response option order.

22, Supplemental analyses, gender and age.

a. Since the sample’s gender and age distributions departed somewhat from
Census Bureau estimates, supplemental analyses were conducted to
determiné what impact, if any, this might have on the éurvey’s findings
with respect to familiarity with the Curley and Schultz cases and the
defendants’ guilt of innocence.

i. Gender:

a. Men were more likely to recall one of the defendants’
names or titles freely, but on the second prompt, when
respondents were reminded of the names and charges, men
and women were equally likely to recall the cases. Since
any prospective jurors called for the case will also be
reminded of the defendants’ names and the charges against
them, the difference observed in free recall in this study is
inconsequential.

b. There was no gender difference in presumptions of guilt or
innocence: With both men and women, over 60% of the

respondents felt the defendants were guilty.
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ii. Age:

a. Older respondents were slightly more likely to be familiar
with the case than were younger ones, both in a free recall
question and in a prompted recall question. Small age
differences are often observed in research of this sort
because older respondents tend to be more informed about
events in the news. This is not expected to pose a threat to
the validity of the findings reported below.

b. There was no correlation between guilt ratings and age.

23. Supplemental analyses, cell phone sample versus landline sample.

a. The published literature on the subject, as well as DecisionQuest’s
experience, suggest that there are generally minimal attitudinal or opinion
differences between survey respondents reached by cell phone and those
reached by landlines.

b. Nevertheless, approximately 50 Dauphin County respondents were
reached by cell phone, and an analysis was conducted to determine
whether this sampling difference was associated with differences in
responses to key items on the survey.

i. Although landline respondents were more likely to recall one of
the defendant’s names or titles without a prompt, no difference was
observed in prompted recall by sample source (cell or landline).
This probably reflects the age difference noted above in free recall

of the defendants’ names or titles since respondents reached by cell
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phone tend to be younger, on average, than those reached by

landline.

ii. No difference was observed between presumed guilt/innocence

and sample source.
24, These findings are consistent with my experience in such matters and the

published literature relevant to each issue. It is therefore my opinion that these

factors pose no threat to the validity of the study.

PRINCIPAL FINDINGS

25. The focus of this venue evaluation was a comparison of the responses of potential
jurors in four Pennsylvania counties to questions in five general categories:
a. Familiarity with the case,
b. Presumptions about the guilt of the defendants,
c. The extenf of exposure to pretrial publicity and impressions of the
evidence against the defendants,
d. Familiarity with and reactions to the Freeh report, and
e. Beliefs and opinions related to the case.

26. Familiarity with the case.

a. Familiarity with the case was gauged in two ways. First, respondents were
asked whether they could freely recall the names or titles of the
defendants. Then, respondents were promipted with the names and titles of

the defendants and asked whether they were familiar with the defendants’

cases.

10
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| Dauphin | Lugerne | Chester | Eric
= R i Lo . R R K
(un;;_iﬁﬁzg?mm 32.3% 21.2% 23.6% 115
Familiarity 85.8% 80.6% 85.3% 68.3%
(prompted recall)

*NOTE: In this and the following tables the wording of the survey questions has
been abbreviated. See Exhibit 2 for full wording.

b. Only a minority in each county was able to recall the defendants’ names or
titles without a prompt. On the other hand, given a minimal prompt, large
majorities in all four counties reported they were familiar with the cases of
defendants Curley and Schultz.

c. Note that if respondents denied any familiarity with the case after this

prompt, they exited the interview.

27. Presumptions about guilt.

Curley: Definitely or 0 0 0 0
probably guilty* 65.0% 72.3% 68.9% 75.7%

Schultz: Deﬁn{tely or 65.6% 78.0% 70.5% 81.4%
probably guilty

*NOTE: As described above in the methodology section, a small number of
respondents broke off the interview at various points. The percentages given in
this and the following tables are for respondents remaining at this point in the

survey.

a. Large majorities in all four counties reported feeling that the defendants

are definitely or probably guilty.

b. Respondents were also asked whether they thought “...most people in

your county would feel that Curley and Schuliz are guilty of these

11
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crimes.” By large margins in all four counties people reported that this

would indeed be the case.

| Dasphin | Luzerne | ¢

Definitely or 73.2% 74.49%
probably ves
Definitely or
probably no, Don’t 26.8% 25.6% 26.5% 21.5%

know, not sure

28. Exposure to pretrial publicity and impressions of the evidence against the

defendants.

| a. Exposure to pretrial publicity was assessed in a series of questions, asking

respondents whether they had read or heard about the Curley and Schultz

e

cases from any of six different media sources.

; TV reports 75.7% 82.5% 71.4% 58.8%
Newspaper reports 66.0% 81.2% 71.4% 64.7%
Radio reports 37.3% 33.7% 40.0% 26.5%
I“‘em?élfé’:“s o 1 915% 15.0% 28.6% 2.9%
Word of mouth, 62.9% 63.7% 63.1% 41.2%
conversations
Emails 7.6% 3.7% 15.5% 1.5%

b. Over 90% of the respondents reported having heard or read about the

charges against defendants Curley and Schultz from at least one source.

12
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Only 49 people, or 8.6%, denied exposure to all six sources of pretrial
publicity.

c. Given this level of exposure, many have formed the impression that there
is substantial evidence against defendants Curley and Schuitz,
Respondents were also asked, “Based on what you know about this case,

how much evidence would you say there is against Curley and Schultz?”

Some or a lot of 67.3% 74.4% 73.6% 65.7%
evidence
A little, none, not |45 4o 25.6% 26.4% 34.3%

sure
*NOTE: One Dauphin respondent said there was a lot or some evidence against

Mr. Schultz, but was not sure about Mr. Cutley.

d. In all four counties, about two-thirds, or more, of the respondents had
formed the impression that the evidence against the defendants was
substantial.

29. Familiarity with and reactions to the Freeh report.

a. Respondents were prompted with a brief reminder about the Freeh report

and its conclusions and asked several questions to gauge their familiarity

with that report and their thoughts about its implications.

Familiar with Freeh report 73.8% 72.8% 73.3% 52.9%
Does Freeh report conclude
Curley and Schultz covered up 75.8% 67.8% 81.0% 75.0%
Sandusky abuse?*
If Freeh concluded cover-up,
then are Curley and Schultz 68.1% 72.4% 69.8% 75.0%
guilty of a crime?*
13
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*NOTE: These questions were only administered to those who were familiar with

the Freeh report.

b. Large majorities in three of the four counties reported being familiar with

the Freeh report and in all four, large majorities of those familiar with the

report agreed that it concludes the defendants covered up Mr. Sandusky’s

abuse of young boys.

c. Similarly, large majorities of those familiar with the Freeh report felt its

conclusions would mean the defendants are guilty of the charges against

them.

30. Beliefs and opinions related to the case.

a. The last few items in the survey asked respondents whether they agreed or

disagreed with various opinions about Penn State and how an alleged

“culture” at the university might have “tolerated” Mr. Sandusky’s

behavior.

b. Note that many opinions of this sort have appeared, not only in the Freeh

report, but in the media coverage of this matter as well.

Even if Penn State officials like
Curley and Schultz did nothing
illegal, they still should be
punished.

46.9%

55.0%

64.2%

From very early on, officials like
Curley and Schultz knew exactly
| what was going on with Sandusky.

70.0%

71.3%

77.6%

The culture at Penn State and in
the Penn State athletic department
tolerated Sandusky's behavior.

64.9%

72.6%

72.6%

68.6%

Curley and Schultz helped to
create the culture at Penn State
that tolerated Sandusky's behavior,

62.6%

65.0%

59.5%

65.7%

14
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c. About half or more of the respondents in every county agreed that the
defendants in this case should be punished, even if they did nothing
illegal.

d. Beyond that, large majorities in all four counties agreed that the
defendants knew about Mr. Sandusky’s actions and that they helped to

create the culture at Penn State that tolerated his behavior.

31. To sum up:

a. In all four of the counties examined in this study two-thirds to almost

three-quarters of jury-eligible Pennsylvanians were familiar with this case.

b. Ofthose familiar with the Curley and Schultz cases—in all four

counties—two-thirds or more felt the defendants are probably or definitely

guilty of the crimes of which they are accused.

c. Very few of the respondents in this study have not heard or read news

reports about these accusations.

d. About two-thirds or more have gotten the impression from these news

reports (and from other sources) that there is substantial evidence against

these defendants.

e. In all four counties examined in this study, majorities report being familiar

with the Freeh report and its conclusions regarding the defendants, Mr.
Curley and Mr. Schultz. And in all four counties, two-thirds to three-

quarters of those familiar with the Freeh report feel the report’s

15
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conclusions mean the defendants are guilty of the crimes of which they are
accused.

i. That these conclusions come from an investigation and report by a
former head of the Federal Bureau of Investigation and a former
Federal judge make them unusually influential over jurors’
thinking—as clearly indicated by the results summarized above.

f. Finally, by large margins, jury-eligible respondents in these four counties
hold beliefs and opinions about a culture at Penn State that at least
tolerated Mr. Sandusky’s behavior and, further, that defendants Curley and
Schultz helped to create that culture.

32. These results are consistent with what has been observed in the literature on cases
of this sort. For example, Vidmar and Hans (2007, American Juries, The Verdict)
write:

“A phenomenon known as generic prejudice may also come into play in
high-profile cases. Public attention to the issues of child abuse, including
child pornography, sexual violations, and physical harm, gained
widespread attention in the 1980s that continues to this day. Ata 1990
symposium, Judge Abner Mikva coined the term gereric prejudice and
explained: ‘I do not think that you can get a fair child abuse trial before a
jury anywhere in the county...when they hear that a child has been

abused, a piece of their mind closes up...”” (p. 113, internal citations

omitted).
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DISCUSSION

33. In the entire social scientific literature on jury decision-making, spanning many

decades, the effect of pretrial publicity (PTP) on a defendant’s right to a fair trial

is one of the most thoroughly studied subjects. As a result of this extensive

research literature, there is a strong consensus of opinion among leading

researchers in the field that such publicity seriously undermines the ability of a

defendant to receive a fair trial and is pootly remedied by mitigation measures

typically employed by our courts.

a. For example, one recent reference work, summarizing decades of research

into the effects of and remedies for pretrial publicity concluded, “In sum,
it appears that the effects of PTP can find their way into the courtroom,
can survive the jury selection process, can survive the presentation of trial
evidence, can endure the limiting effects of judicial instructions, and can
persevere not only through deliberation, but may also actually intensify.”
(Studebaker & Penrod, 2005, Pretrial publicity and its influence on juror
de;:ision making, in Brewer & Williams, Editors, Psychology and Law, pp.
265-266).

Other recognized authorities in this realm strongly concur, for example,
Posey and Wrightsman in Trial Consulting (2005) write, “...the belief that
voir dire is an effective remedy for the effects of pretrial publicity assumes
that prospective jurors are capable of assessing their own biases and that
they are willing to admit to such biases during the jury selection process.

It also requires that judges and attorneys be able to identify those who

17
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35.

should appropriately be challenge& 'for cause. Research suggests that none
of these is a safe assumption” (p. 58)..
¢. . Thus, the conclusions of these, among the most authoritative experts on
.jury decision making, summarizing decades of research, are uniformly
pessimistic about the effectiveness of the remedies American courts

typically employ to reduce the pernicious.impact of pretrial publicity.

. Instructions from the Court are unlikely to alleviate the problem. Admonitions

from the bench to “set aside one’s biases” have been shown in some studies to

have the paradoxical effect of actually increasing the adverse impact of pre-trial

ﬁﬁblicity.
One cannof expect the deliberation process to reduce the effect of pretrial

publicity either. As noted by Studebaker and Penrod (2005), and in line with

. research on small group dynamics, discussions among jurors can actually

36.

inter}sify the biases caused by pretrial publicityv.

Ordinarily, a change of venue or venire might offer the best opportunity for
reducing the threat to the defendants’ rights to a fair trial, but the findings
summarized above, from counties all around Pennsylvania, suggest these options
would do little to reduce that threat. Given the feclings expressed in this survey .
by.'potential jurors from one end of the Pennsylvania to tﬁe other, neither
changing venue nor using an imported venire would be effective. Indeed, these
results make it difficult to imagine how the defendants could get a fair jury trial

anywhere in the Commonwealth.

18
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37. In short, few subjects in the history of jury research have b
pretrial publicity and that research does not offer much hog
impartial jury in this case.

38. Although the prospects are not particularly promising, it is
especially thorough and extensive voir dire process, some «
defendants’ rights could be at least partially reduced.

39. To this end, some of the measures the Court could conside

a. A written juror questionnaire constructed in accord
scientific methods for the assessment of knowledge
relevant to the issues in this case.

b. A relatively intensive sequestered voir dire intervie
juror. It must be emphasized, however, that to be r
this voir dire will probably need to employ intervie
patterned after the structured interview protocols u
quality social scientific research.

c. Expanded criteria for excusing prospective jurors f

d. An increase in the routine number of peremptory si

40. In conclusion then, to a reasonable degree of scientific cer

4

that:
a. The pretrial publicity surrounding the Sandusky m:

far-reaching and intense in the Commonwealth of ]
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37. In short, few subjects in the history of jury research have been studied as much as
pretrial publicity and that research does not offer much hope for seating a truly
impartial jury in this case.

38. Although the prospects are not particularly promising, it is possible that with an
especially thorough and extensive voir dire process, some of the threats to the
defendants’ rights could be at least partially reduced.

39. To this end, some of the measures the Court could consider include:

a. A written juror questionnaire constructed in accordance with proven social
scientific methods for the assessment of knowledge, beliefs and attitudes
relevant to the issues in this case.

b. A relatively intensive sequestered voir dire interview with each individual
juror. It must be emphasized, however, that to be maximally effective,
this voir dire will probably need to employ interviewing techniques
patterned after the structured interview protocols utilized in the highest
quality social scientific research.

c. Expanded criteria for excusing prospective jurors for cause.

d. Anincrease in the routine number of peremptory strikes.

40. In conclusion then, to a reasonable degree of scientific certainty, it is my opinion

that:

a. The pretrial publicity surrounding the Sandusky matter has been unusually

far-reaching and intense in the Commonwealth of Pennsylvania.

19
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b. In line with decades of research into the effects of pretrial publicity, the
notoriety of this case has led to strong and pervasive bviases that seriously
undermine these defendants’ rights to an impartial jury.

c. The survey results outlined above show that the Freeh report has probably
magnified the generic biases inherent in a child sexual abuse case to what,
in my experience, is an unprecedented degree; The wide-spread publicity
about the Freeh report, wherein a highly authoritative former FBI Director
and Federal judge is understood to have pronounced the defendants guilty
of criminal acts, is a unique situation in my experience.

d. Given the extent of that publicity and the intensity of the negative opinions
about anyone connected with the Sandusky matter, even a change of
venue—normally one of the best remedies for pretrial publicity—holds
little promise of helping the Court to seat an impartial jury. The same
would bé true for a change of venire.

e. In my opinion, although extremely difficuit, it may be possible to move, at
least incrementally, in the direction of seating an impartial jury by
designing and implementing a comprehensive juror assessment program
along the lines described above. Most importantly, whatever their
ultimate forms, the questionnaire administered to prospective jurors and
the interview protocel for individual voir dire must conform to the best
available social scientific assessment methodologies. If is very unlikely

that any mere variation on a “routine” voir dire will meet those standards

or have the desired result.
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ADDRESS

EDUCATION

1970 - 1972

1968 - 1970

1966 - 1968

1998 -

1984 - 1992

1983 - 1988

1978 - 1982

1972 - 1978

1992 - 1998 -

CURRICULUM VITAE

ARTHUR H. PATTERSON

DecisionQuest

403 S. Allen St. Suite 204

State College, PA 16801

Tel: (814) 867-4080

Cell (941) 323-6373

E-mail: apatterson decisionquest.com

Ph.D., Social Psychology
Northwestern University.

M.A., Psychology
Northwestern University.

B.A., Psychology, Clark University.

PROFESSIONAL EXPERIENCE

Senior Vice President, DecisionQuest.
Senior Vice President, Director of Jury Analysts Group, FTL

President, Jury Analysts, Inc.

Associate Professor of Administration of Justice, The Pennsylvania State
University.

Associate Professor of Fnvironment and Behavior, The Pennsylvania State
University.

Assistant Professor of Man-Environment Relations, The Pennsylvania
State University.
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PAPERS AND PRESENTATIONS

Jury issues involving the internet. Presentation to the ABA Commission on the American
Jury Project, National Symposijum on the American Jury System Chicago, I, October
2012,

Jury Studies: The psychology of the modern fact finder. Presentation to the Florida Bar
Association, 5™ Annual Construction Law Institute, Orlando, FL, March 2012

The psychology of the modern fact finder. Presentation to the ABA Construction Forum,
Scottsdale, AZ, April, 2011.

Best practices for selecting, retaining, and working w1th experts in patent cases.
Presentation to ABA Intellectual Property Section 25™ Annual IP Law conference,

- Arlington, VA, April 2010.

Jury selection. Presentation to American Bar Association TIPS National Trial Academy,
The National Judicial College, Reno, NV, April 2010.

Presenting complex evidence. Presentation to the TIPS National Program on Emerging
Issues in Premises Liability Litigation, St. Pete Beach, FL, November 2009.

Gender and the perception of experts in IP cases. Presentation to the Philadelphia Bar
Association, Philadelphia, October 2009.

The psychology of judges and jurors. Presentation to the Galloway Johnson Trial
Academy, New Orleans, June 2009.

The role of jury consulting in maximizing your client’s recovery. Presentation to the
Pennsylvania Bar Institute Program on Maximizing Recovery, Harrisburg, PA, July 2009.

Meeting jurors’ expectations in the 21* Century. Presentation to the District of Maine
Judicial Conference, Rockport, ME, October 2008.

Ethical issues in the use of demonstrative aids. Presentation to Stephen Booher Inn of
Court, Fort Lauderdale, FL, October 2008.

Keeping damages down—effective trial strategies for reducing awards in dangerous
cases. Presentation to DRI Employment Law Seminar, Chicago, IL, May 2008.

The use of psychology in persuading judges and juries: From jury selection through
closing. Presentation to the Hillsborough County Bar Association, Tampa, FL, April

2008.
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How to persuade jurors in medical malpractice cases. Presentation to ALI-ABA
Litigating Medical Malpractice Claims, San Diego, CA, February 2008.

Practical aspects of jury selection. Presentation to the Osceola County Florida Bar
Association, Kissimmee, FL,, February 2008.

Jury trial and the construction case: jury psychology and persnasion. Presentation to the
Hillsborough County Bar Association Construction Law Meeting, Tampa, FL, January

2008.

Judge and jury psychology. Presentation to the Annual Meeting of the Academy of Trial
Lawyers of Allegheny County, Pittsburgh, PA, October 2007.

Practical aspects of jury selection. Presentation to the Pennsylvania Bar Institute CLE
Seminar, Hartisburg, PA, May 2007.

The psychology of judges and jurors in intellectual property cases. Presentation to the
Pittsburgh Intellectual Property. Association, Pittsburgh, PA, January 2007.

How to utilize jury research. Presentation to Morgan Lewis Continuing Education
Program, Philadelphia, PA, June 2006.

Jury psychology in criminal prosecutions. Presentation to the Maine Prosecutors
Association, Bar Harbor, ME, October 2005.

Jurors’ attitudes in utility industry litigation. Presentation to the Edison Electric Institute
Claims Committee Meeting, Albuquerque, NM, September 2005.

Medical malpractice jurors: what are they thinking? Presentation to the Florida Medical
Malpractice Claims Council, Ft. Lauderdale, FL, September 2005.

Proving and rebutting damages in commercial litigation. Presentation fo the
Pennsylvania Bar Institute Program on Commercial Damages, Philadelphia, PA,

July 2005.

The psychology of jury selection. Presentation to the New Jersey Institute for Continuing
Legal Education, Cherry Hill, NJ, June 2005.

The psychology of oral argument. Presentation to the Federal Circuit Bar Association
Sixth Bench and Bar Conference, Colorado Springs, CO, June 2004.

The use of mock jury research in medical malpractice cases. Presentation to ALI-ABA
Program: Litigating Medical Malpractice Claims, New Orleans, LA, April 2004.
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Jurors’ attitudes in utility cases. Presentation to Southwester Electric Exchange Meeting,
Sandestin, FL, April 2004.

Jury selection issues in sexual harassment cases. Presentation to Pennsylvania Bar
Institute Program: Trial of a Sexual Harassment Case, Philadelphia, PA, October 2003.

Juror attitudes in patent trials. Presentation to ALI-ABA Program: Trial of a Patent
Case, Boston, MA, September 2003.

Proving and rebutting damages in commercial litigation. Presentation to the
Pennsylvania Bar Institute Program on Commercial Damages, Philadelphia, PA, July

2003.

The use of mock jury research in medical malpractice cases. Presentation to ALI-ABA
Program: Litigating Medical Malpractice Claims, Philadelphia, PA, June 2003.

Enron, WorldComi, and jurors in accounting litigation. Presentation to the Pennsylvania
Bar Institute Course: Accounting Litigation after Enron, WorldCom . . ., Philadelphia,

PA, November 2002.

Jury instructions and deliberations in patent cases. Presentation to ALI-ABA Course:
Trial of a Patent Case, Chicago, IL, September 2002.

The use of mock Markman Hearings as a preparation tool. Presentation to the Practising
Law Institute Course: How to Prepare and Conduct Markman Hearings, New York, NY,

July 2002.

Bringing your case to life: The Art and Craft of Storytelling. Presentation to the
Philadelphia Volunteer Lawyers for the Arts, Philadelphia, PA, June 2002.

The use of jury focus groups in patent litigation. Presentation to the American
Intellectual Property Law Association, Annual Meeting, Arlington, VA, October 2001,

Jury selection theory in age-discrimination cases. Presentation to the Pennsylvania Bar
Institute Course: Trial of an Age-discrimination Case, Pittsburgh, PA, August 2001.

Jury research in a criminal antitrust case. Presentation to the Antitrust Commiittee of the
Business Law Section of the Philadelphia Bar Association, Philadelphia, PA, June 2001.

The function and performance of juries in medical malpractice cases, Presentation to
ALI-ABA Course: Litigating Malpractice Claims, New Orleans, LA, May 2001.

University on trial: Structuring and trying the case before a jury. Presentation to the
National Association of College and University Attorneys (NACUA), Annual
Conference, Washington, DC, June 2000.
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Psychological considerations in the use and evaluation of evidence. Presentation to Toxic
Torts Conference: Plaintiff, Defense and Expert Perspectives, West Palm Beach, FL,

April 2000.

Getting judges and juries to understand the science in your case. Presentation to ABA
Section of Litigation Products Liability Committee, Mid-year Meeting, Las Vegas, NM,

February 2000.

What do jurors think of Defense Counsel? Presentation to Philadelphia Area Defense
Counsel, Philadelphia, PA, January 2000. o

What are patent jurors really thinking? Presentation to the New York Intellectual
Property Law Association, New York, NY, November 1999,

Theme selection and jury selection: A social science perspective. Presentation to ALL
ABA Course: Litigating Medical Malpractice Claims, San Francisco, CA, November

1999.

The psychology of jurors: Their perceptions of lawyers, judges and lawsuits.
Presentation to the Academy of Trial Lawyers of Allegheny County, CLE Proglam,

Pittsburgh, PA, November 1999.

Jury selection tactics. Presentation to the Commonwealth of Pennsylvania, Office of
Attorney General, 1999 Litigation Roundtable, State College, PA, October 1999.

Serving as a juror in a patent trial: What actual jurors say. Presentation to ALI-ABA
Annual Course: Trial of a Patent Case, Chicago, I, September 1999.

Trial strategy in an emotional injury case. Presentation to the Annual Psychological and
Neuropsychological Injury Claims Seminar, Santa Fe, NM, August 1999.

Jurors’ comprehension of scientific evidence. Presentation to the National Institute of
Justice/National Science Foundation National Conference on Science and the Law, San

Diego, CA, April 1999.

Mock jury research in patent cases. Presentation to ALI-ABA Annual Course: Trial of a
Patent Case, Chicago, 1L, September 1998.

How juries do what they do. Invited address to the First Circuit Judicial Conference, 55%
Annual Meeting, Providence, R1, September 1997.

Jury attitudes and behavior. Presentation to the North American Securities
Administrators, Annual Litigation Seminar, Quebec City, Canada, September 1997.




Juror attitudes in sexual harassment cases. Presentation to the Pennsylvania Bar Institute
Program on Sexual Harassment Cases, Philadelphia, PA, July 1997.

Jury consulting and the psychology of jurors. Continuing Legal Education Presentation to
the U.S. Attorney’s Office for the Eastern District of Pennsylvania, Lancaster, PA, June

1997.

Jury selection and voir dire. Presentation to the National Employment Lawyers’
Association (NELA), Philadelphia, PA, April 1997.

Jury issues in sexual discrimination cases. Presentation to the William B. Bryant Inns of
Court, Washington, DC, April 1997.

Juries: Arbiters or Arbitrary? Presentation to Cornell Journal of Law and Public Policy,
1997 Symposium, Cornell Law School, Ithaca, NY, March 1997.

Damages in commercial litigation: The jurors’ perspective. Presentation to the
Pennsylvania Bar Institute Program on Commercial Damages, Philadelphia, PA, January

1997.

Theme selection and jury selection. Presentation to ALI-ABA Annual Course: Litigating
Medical Malpractice Claims, Chicago, 1L, October 1996.

The use of technology in the courtroom from the jurors’ perspective. Presentation to the
Academy of Trial Lawyers of Allegheny County Program: Technology in the Courtroom,
Pittsburgh, PA, June 1996.

The use of jury consultants. Presentation to the U.S. Attorney’s Office, Civil Division,
Washington, DC, June 1996.

Juror reaction to technology in the courtroom. Presentation to Academy of Trial Lawyers
of Allegheny County Program on Technology in the Courtroom, Pittsburgh, PA, June

1996.

Jury attitudes. Presentation to the U.S. Attorney’s Office for the Eastern District of
Pennsylvania, CLE Program on the Courtroom of the Future, Philadelphia, PA, April

1996.

The psychology of jury selection. Presentation to the Pennsylvania Bar Institute, Personal
Injury Institute, Philadelphia, PA, April 1996.

Stranger than fiction: Three real-life terrors and how to avoid them. Panel discussion
presented to American Bar Association, Section of Litigation, Annual Meeting, Miami,

FL, January 1996.
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Learning without losing. Presentation to the Philadelphia Bar Association, 37th Annual
Conference, Baltimore, MD, September 1995.

The O.J. Simpson trial: The impact on jurors' attitudes. Presentation to the Western
Pennsylvania Trial Lawyers Association, Pittsburgh, PA, September 1995.

Jury psychology and the impact of computer animations. Presentation to the Philadelphia
Federal Bench-Bar Conference, Philadelphia, PA, June 1995.

The psychology of jury verdicts in construction cases. Presentation to the American
Institute of Architects, 34th Annual Meeting of Invited Attorneys, Newport Beach, CA,

May 1995.

The psychology of jurors in punitive damages cases. Presentation to the American
Conference Institute on Litigating Punitive Damages, New York, NY, May 1995.

Jury selection techniques. Presentation to the Pennsylvania Bar Institute, Personal Injury
Institute, Philadelphia, PA, May 1995.

Mock juror focus groups: Understanding jury verdicts. Presentation to the Academy of
Trial Lawyers of Allegheny County, Pittsburgh, PA, March 1995.

How jurors think. Presentation to Philadelphia Association of Defense Counsel,
Philadelphia, PA, January 1995.

Trial theme selection. Presentation to ALI-ABA Course, Litigating Medical Malpractice
Claims, Philadelphia, PA, October 1994.

Effective oral communication. Presentation to the Federal Circuit Bar Association,
Annual Meeting, Washington, DC, June 1994,

Juror attitudes in the 90's. Presentation to the Pennsylvania Bar Institute, Personal Injury
Institute, Philadelphia, PA, April 1994,

The use of shadow and mock juries in litigation. Presentation to the Florida Bar
Association, Labor and Employment Law Section, Orlando, FL, September 1993.

The myths and misconceptions of a jury. Presentation to the American Bar Association
Annual Meeting, Section of Litigation, New York, NY, August 1993.

The psychology of the jury: Science or fiction. Presentation to the Delaware Bar
Association, Hershey, PA, August 1993.

Why jurors hit big trucks. Presentation to the American Bar Association, Section of Tort
and Insurance Practice, Transportation Megaconference, New Orleans, LA, March 1993.
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How to persuade the jury. Presentation to the American Bar Association, section on
Litigation, National Institute Program: "How to Persuade the Jury," Orlando, FL,

February 1993,

How to pick and keep the perfect jury. Presentation to the Trial Lawyers Association of
Washington, DC, February 1993.

Jurors and corporations: Getting juror support. Presentation to the National Institute of
Trial Advocacy (NITA) Program: "The Corporate Counsel's Guide to the Effective Use
of Trial Counsel," Washington, DC, November 1992,

The CPA as an expert witness: What jurors think. Presentation to the Illinois CPA
Foundation Annual Litigation Services Conference, Chicago, IL, November 1992,

The mechanics of jury research. Presentation to the National Institute of Trial Advocacy
(NITA), Advanced Trial Advocacy Program, Washington, DC, October 1992.

The psychology of the jury. Presentation to Washington, D.C. Bar, Section on Labor
Relations and Injury to Persons and Property, Washington, DC, April 1992,

Applications of jury psychology. Presentation to the New York District Attorneys,
Manhattan Division, New York, April 1992.

Jury selection in the defense of sex crimes. Presentation to the Pennsylvania Association
of Criminal Defense Lawyers, State College, PA, April 1992.

How to persuade the jury. Presentation to the American Bar Association, Section on
Litigation, National Institute Program: "How to Persuade the Jury," Washington, DC,
March 1992.

Voir dire in a business jury trial. Presentation to the American Bar Association, Section
of Litigation, National Institute Program: "How to Win a Business Jury Trial," Boston,
MA, November 1991.

What is jury research? Presented to the National Institute for Trial Advocacy (NITA),
Master Advocate's Program, Washington, DC, October 1991.

How to persuade the jury. Presentation to the American Bar Association Annual
Meeting, Section of Litigation, Atlanta, GA, August 1991,

Jurors' perceptions of corporate litigation over the sale of a business. Presentation to
Price Waterhouse symposium on Acquisitions, Divestitures and Lawsuits, Chicago, IL,

April 1991,
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The use, misuse and abuse of expert witnesses: Dealing with experts from discovery
through summation. Continuing Legal Education Satellite Network (CLESN) seminar

faculty member, Washington, DC, February 1991.

Trial simulations and jury psychology. Presentation to the Columbus Bar Association,
Program on Trial Simulations, Columbus, OH, December 1990.

Using jury psychology to win a business jury trial. Presentation to the American Bar
Association, Section of Litigation, National Institute Program: "How to Win a Business

Jury Trial," New York, NY, November 1990,

Effective use of jury psychology. Presented to the National Institute for Trial Advocacy
(NITA), Advanced Trial Advocacy Program, Washington, DC, October 1990.

The psychology of jury selection. Presentation to Dickinson School of Law, Advanced
Legal Education Center, Carlisle, PA, August 1990.

Psychology of jurors. Presentation to North Carolina Bar Association, Annual Summer
Trial Techniques Seminar, Myrtle Beach, SC, July 1990.

Jury issues in accountant's liability. Presentation to Practising Law Institute, Accountant's
Liability Seminar, New York City, NY, July 1990.

The psychology of jurors. Presentation to the Montgomery County Trial Lawyers
Association, Montgomery County, PA, April 1990.

The use of jury consultants. Presentation to the National Institute for Trial Advocacy
(NITA), Advanced Trial Advocacy Program, University of Florida Law School, March
1990.

Jurors' perceptions of graphic evidence. Presentation to the Pennsylvania Bar Institute
Program on Commercial Litigation: Evidentiary Issues and Remedies. Philadelphia, PA,

Qctober 1989,

Jury consultants: Use and abuse. Presentation to the National Institute for Trial
Advocacy (NITA), Advanced Trial Advocacy Program, Washington, DC, October 1989.

How lawyers pick a jury: Valid and invalid approaches. Presentation to the Division of
Psychology and Law, Annual Meeting of the American Psychological Association, New

Orleans, LA, August 1989 (with J. Gilleland).

Picking jurors in capital cases. Presentation to the Association of Government Attorneys
in Capital Litigation, New Orleans, LA, August 1989.
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Use of psychologists in conducting mock trials. Dickinson School of Law, Program on
Tort Law Developments, Advanced Legal Education Center, Carlisle, PA, April 1989.

The psychology of jury selection. Presentation to the National Institute for Trial
Advocacy (NITA), Midwest Regional Program, Northwestern University Law School,

Chicago, IL, March 1989,

What jurors think of lawyers? Presentation to the Luzerne County Bar Association
Annual Meeting, Wilkes-Barre, PA, January 1989.

The psychology of juries. Presentation to the American Inns of Court Foundation,
Chicago, November 1988.

Everything you ever wanted to know about juries. Presentation to the National Institute
for Trial Advocacy (NITA), Advanced Trial Advocacy Program, Washington, DC,

October 1988.

Jury psychology. Presentation to the Commonwealth of Pennsylvania Attorney General's
Office, Torts Litigation Seminar, State College, PA, August 1988.

Tips and pointers for jury selection. Presentation to the Pennsylvania Bar Association,
Young Lawyers Division, State College, PA, July 1988.

The psychology of juries and jury selection. Presentation to the Kansas District Attorneys
Association, Lawrence, KS, June 1988.

Psychological considerations and applied techniques in jury selection. Presented to
. Connecticut State's Attorneys, Meriden, CT, June 1988.

: Psychological strategies of jury selection and persuasion. Panel member, Pennsylvania
| Bar Association Annual Convention, Hershey, PA, May 1988.

_‘l | Voir dire: Jury selection and jury psychology. Presentation to Pennsylvania Defense
| Institute Seminar, May 1988.

Scientific jury work in civil and criminal cases. Invited address, Pennsylvania Trial
Lawyers Group, Williamsport, PA, February 1988.

The use of shadow juries and other jury research techniques. Invited address to the
Philadelphia Association of Defense Counsel, Philadelphia, PA, November 1987.

Juror preconceptions and case strategy. Panel member, American Bar Association, Toxic
and Environmental Torts Litigation Committee, Program on Jury Practice in Toxic Tort
Cases, Houston, TX, October 1987.
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Jury selection techniques. Invited address, Annual Seminar for Georgia Prosecuting
Attorneys, Atlanta, GA, October 1987.

Strategic and psychological aspects of jury selection. Invited address, Association of
Government Attorneys in Capital Litigation, Denver, CO, August 1987.

Prosecution of a death-penalty case in Pennsylvania: Jury psychology. Invited address,
Pennsylvania District Attorneys Association, State College, PA, July 1987.

How to use jury research in trial practice. Invited address, Association of Delaware
Valley Criminal Defense Lawyers, Media, PA, May 1987.

Voir Dire or Not to Voir Dire? Panel member, Pennsylvania Bar Association, Bench Bar
Conference, Scranton, PA, April 1987.

The psychology of jurors. Presentation to the Bucknell University Psychology Research
Colloquium, April 1987.

How to pick a jury. Panel member, Pennsylvania Bar Institute, Program on How to Pick
a Jury, Philadelphia, PA, December 1986.

How to pick a jury. Panel member, Pennsylvania Bar Institute Seminar, Pittsburgh, PA,
January 1987.

The psychology of juries. Invited address, Pennsylvania Bar Association, Young Lawyers
Section, State College, PA, August 1986.

The elderly and the criminal justice system. Session chaired at the Academy of Criminal
Justice Sciences, Orlando, FL, March 1986.

The older juror: Extent and implications. Paper presented to the Academy of Criminal
Justice Sciences, Orlando, FL, March 1986.

Validating predictors of jury verdicts. Paper presented to the American Society of
Crirrxxinology, San Diego, CA, November 1985.

Inside the juror's mind: A psychological approach to winning jury trials. Invited address,
Philadelphia Bar Association, Bench Bar Conference, Atlantic City, NJ, September 1985.

The anatomy of a closing speech to a jury. Panel member, Philadelphia Bar Association,
Bench Bar Conference, Atlantic City, NJ, September 1985.

Applying social science to jury trials. Invited address, National Chamber Center for
Litigation, Washington, DC, May 1985.
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The examination of expert witnesses: The juror's perspective. Invited address, Program
on Examination of Expert Witnesses, Dickinson School of Law, Carlisle, PA, April 1985.

The art of jury selection, Invited address, Pennsylvania Trial Lawyers Association,
Western Pennsylvania Chapter, Pittsburgh, PA, March 1985.

Social science and the courts: Some new applications. Symposium organized and
chaired at the American Society of Criminology, Cincinnati, OH, November 1984.

Social psychology and juries: Implications for the trial process. Paper presented to the
American Society of Criminology, Cincinnati, OH, November 1984.

Scientific jury selection: An empirical evaluation. Paper presented to the Eastern
Psychological Association, Baltimore, MD, April 1984.

Scientific jury selection and environmental psychology. Colloquium presented to the
City University of New York, Graduate Program in Environmental Psychology, March

1984.

Scientific juror selection: An empirical and ethical perspective. Paper presented to the
American Academy of Criminal Justice Sciences, Chicago, IL., March 1984.

The legal concept of privacy: An environmental psychological perspective. Paper
presented to American Psychology Law Society, Chicago, IL, March 1984,

Fear-of-Crime, environmental control, and use of public transportation by the elderly.
Paper presented to the Eastern Psychological Association, Philadelphia, PA, April 1983

(with P. Ralston).

Urban environments and altered behavior: Crime and fear of crime. Workshop
conducted at the Environmental Design Research Association Meeting, Lincoln, NE,

April 1983.

From 1973 through 1982, 32 presentations were made to professional and academic
organizations on a variety of social psychological issues. Full citations available upon

request.
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RESEARCH AND PUBLICATIONS

Martin, C., and Patterson, A.H. Social Media and the Modern Fact Finder. In, ABA
Forum on the Construction Industry, 2011.

Durant, M., and Patterson, A.H., How Jurors View Expert Witnesses in IP Cases. In, 25®
Annual Intellectual Property Law Conference; What [P Lawyers Need to Know. ABA
Section of Intellectual Property Law, 2010,

Patterson, A.H., Jurors and Life Insurance Trials: What Jurors Are Thinking. In, TIPS
Life Insurance Law Committee Newsletter, ABA, 2009.

Patterson, A.H., Understanding Jury Psychology: Damages in Employment Cases. In,
Enmployment Law, DRI, Course Materials, 2008, pp. 157-166.

Patterson, A.H., The Psychology of Jury Verdicts in Catastrophic Motor Vehicle
Accidents. In, Truck Accident Litigation, American Bar Association, Second Edition,

2006, pp. 452-462.

Biek, M.A., and A.H. Patterson, Juror Attitudes Toward Corporate America. In, Voir
Dire, American Board of Trial Advocates Publication, Vol. 10, #1, Spring 2003, pp. 10-

13.

Neufer, N.L., and A.H. Patterson, Jurors’ Comprehension of Complex and Scientific
Evidence. In, Products Liability.com/New Issues/New Solutions, American Bar
Association, Section of Litigation, Coursebook, 2000, Tab 12.

Patterson, A.H., and N.L, Neufer, Removing Juror Bias by Applying Psychology to
Challenges for Cause. In, Cornell Journal of Law and Public Policy, Vol. 7, #1, 1997, pp.

97-106.

Patterson, A.H., The Psychology of Jurors in Punitive Damages Cases. In, Damages in
Commercial Litigation, Pennsylvania Bar Institute, 1997, pp. 148-157.

Biek, M.A., and A.H. Patterson, Jurors’ Attitudes Toward Damages in Civil Lawsuits.
In, Damages in Commercial Litigation, Pennsylvania Bar Institute, 1997, pp. 158-162.

Patterson, A.H., Testing Your Case—How Trial Simulation Works. In, Practice
Checklist Manual on Trial Preparation, ALI-ABA, 1996, pp. 207-212. (Revised and
reprinted from The Practical Litigator, 1990).

Island, D., 8. Lundgren, and A.H. Patterson, Civil Jury Selection: What We Know and
What the Future Holds. In, Personal Injury Institute, Pennsylvania Bar Institute, 1996,
Vol. 1, Chapter 3, pp. 217-233.
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Patterson, A.H., The Psychology of Jury Verdicts in Catastrophic Motor Vehicle
Accidents. In, Truck Accident Litigation and Insurance, American Bar Association,
Section of Tort and Insurance Practice, 1994, pp. 109-122.

Biek, M., and A.H. Patterson, Juror Attitudes in the 90’s. In, “The Pennsylvania Bar
Institute Coursebook,” Vol. 1, November 1993.

Patterson, A.H., Questioning the Reliability of Traditional Jury Maxims. In, How to
Persuade the Jury: Jury Dynamics From the Juror’s Perspective, American Bar
Association, Section of Litigation, Coursebook, 1992,

Malone, D.M., P.J. Zwier, and A.H, Patterson, The Use, Misuse. and Abuse of Expert
Witnesses. National Institute for Trial Advocacy, University of Notre Dame Law School,

Notre Dame, IN, 1991. :

Patterson, A.H., Using Jury Psychology to Win a Business Jury Trial. In, How to Win a
Business Jury Trial, American Bar Association, Section of Litigation, Coursebook, 1990,

Tab C, pp. 1-17.

Patterson, A.H., Testing Your Case: How Trial Simulation Works. The Practical
Litigator, Vol. 1, #4, July 1990, pp. 37-43.

Patterson, A.H., Learning Without Losing: Trial Simulation Isn’t Just for the Big Ones.
The Docket, Vol. 14, #2, 1990, pp. 6-7, 16-17.

Patterson, A.H., Jurors’ Perceptions of Graphic Evidence in Commercial Cases. In,
Commercial Litigation: Evidentiary Issues and Remedies. The Pennsylvania Bar

Institute, 1989, pp. 16-23.

Patterson, A.H., Trial Simulation: Testing Cases With Mock Juries. The National Law
Journal, July 14, 1989, pp. 26-27.

Patterson, A.H., Don’t Fear Voir Dire. The Pennsylvania Lawyer, April 1988, pp. 27-30.

Patterson, A.H., The Goals of Voir Dire. In, How to Pick a Jury. The Pennsylvania Bar
Institute, 1986, pp. 42-43.

Patterson, A.H., Psychology of Jurors and the Jury Trial. The Retainer, Vol. 15, #7, p. 5,
April 1986.

Patterson, A.H., Scientific Jury Selection: The need for a case-specific approach. Social
Action and the Law, 1985, Vol. 11, #4, pp. 105-109.
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Patterson, A.H. and J. Archea (special editors), Crime and the Designed Environment.
Journal of Architectural Research and Planning, 1983, 2, 4.

Patterson, A.H., Fear of Crime and Other Barriers to Use of Public Transportation by the

Elderly. Journal of Architectural Research and Planning, December 1985.

Patterson, A.H., Social science belongs in the courts. The Philadelphia Inquirer, Op-ed
Page, March 16, 1984, p. 21-A.

Patterson, A.H., Barriers to Use of Public Transportation by the Elderly: Identifying the
Problem and Potential Solutions. AARP Andrus Foundation, Washington, DC, 1983.

Patterson, A.H., and P.A. Ralston, Fear of Crime and Fear of Public Transportation
Among the Elderly. U.S. Department of Transportation, Washington, DC, 1983,

Godbey, G., A. Patterson, and L. Szwak, Rethinking leisure services in an aging
population, Parks and Recreation, April 1982, pp. 46-48.

Patterson, A.H., and N.R. Chiswick, The role of the physical and social environment in
privacy maintenance among the Iban of Borneo. Journal of Environmental Psychology,

1981, Vol. 26, #7, pp. 548-549.

Patterson, A.H., Designing Therapeutic Environments, Theory and Reality.
Contemporary Psychology, 1981, Vol. 26, #7, pp. 548-549.

Liben, L., A.H. Patterson, and N. Newcombe (eds.), Spatial Representation and Behavior
Across the Life Span. New York: Academic Press, 1981.

Patterson, A.H., Spatial Representation and the Environment: Some applied and not very
applied implications. In, L. Liben, A.H. Patterson, and N. Newcombe (eds.), Spatial
Representation and Behavior Across the Life Span, New York: Academic Press, 1981.

Patterson, A.H., Social Effects of the Environment. In, Planning and Environmental
Criteria for Tall Buildings, New York: American Society of Civil Engineers, 1981
(Contributor).

Patterson, A.H., Territorial Behavior and Fear of Crime in the Elderly. In, T. Motoyama,
H. Tubenstein, and P. Hartjens (eds.), The Link Between Crime and the Built
Environment: Reviews of Crime-Environment Studies, Vol. 2, U.S. Department of
Justice, Washington, DC, 1980,

Patterson, A.H., The role of the environment in crime prevention for the elderly. In, J.
Montgomery and L. Walter (eds.). Presentation on Aging, University of Georgia
Gerontology Center, Athens, GA, 1980.
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Pollack, L., and A.H. Patterson, Territoriality and Fear of Crime in Elderly and Non-
elderty Homeowners. Journal of Social Psychology, Vol. 111, 1980, pp. 119-129.

Patterson, A.H., Environmental Observations on Modernization in China. Environmental
Review, Vol. 3, #2, 1979, pp. 52-61.

Patterson, A.H., Training the Elderly in Mastery of Environment. In, A. Goldstein and
W.J. Hoyer (eds.), Crime and the Elderly Citizens, Oxford: Pergamon, 1979.

Patterson, A.H., A visit to China: Some perspectives on environment and behavior.
Abstracted in A. Seidel and S. Danford (eds.), EDRA 10, 1979, p. 440.

Godbey, G., A.H. Patterson, and L. Brown, The relationship of crime and fear of crime
among the aged to leisure behavior and use of public leisure services. Washington, DC:

Andrus Foundation, 1979.

From 1968 through 1978, 23 publications on a variety of social psychological issues.
Full citations available upon request,

SYMPOSIA ORGANIZED AND SESSIONS CHAIRED

Trial consultants and mental health concerns. Session chaired at the Annual Meeting of
the American Society of Trial Consultants, Portland, Oregon, October 1986.

Courts and Corrections. Discussant, Academy of Criminal Justice Sciences, Chicago,
March 1984.

Perceived control and the effect of the environment on the elderly. Symposium organized
at the American Psychological Association, Los Angeles, August 1981.

Spatial Representation and Behavior Across the Life Span: Theory and Application.
Conference organized with L. Liben and N. Newcombe, The Pennsylvania State

University, May 1979.

Social Aggression. Session chaired at the Eastern Psychological Association,
Washington, DC, April 1978.

Community and Residential Environments. Session co-chaired at the Gerontological
Society Annual Meeting, San Francisco, August 1977.

Crime prevention through environmental design. Discussant, American Psychological
Association, San Francisco, August 1977. ‘
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Normative and cross-cultural influences on behavior. Session chaired at the American
Psychological Association, Washington, DC, September 1976.

Housing and livability of tall buildings: Research needs. Session chaired at the
American Institute of Architects Conference on Human Response to Tall Buildings,
Chicago, July 1975.

Social control and social change. Symposium organized and chaired at the
Environmental Design Research Association, Meeting (EDRA), Lawrence, April 1975.

Research on environment and behavior. Meeting organized and chaired at the
Midwestern Psychological Association, Chicago, May 1975.

The prevention of crime through architectural design. Symposium organized and chaired
at the American Psychological Association, New Orleans, August 1974.

REVIEWING AND EDITING

Federal Judicial Center (Reference Manual on Scientific Evidence)

Judicature

Journal of Personality and Social Psychology
Journal of Abnormal Psychology
Contemporary Sociology

Science

Journal of Sports Psychology

Environment and Behavior: Editorial Board
Society for the Psychology Study of Social Issues (SPSSI)
Harper and Row

Brooks/Cole

Ronald Press

W.B. Saunders, Publishing

CONSULTING

Research and strategic consulting on litigation from a social psychological perspective for
over 200 law firm, governmental, and corporate clients, 1982-present.

Expert testimony and affidavits on venue and other jury issues in various State and
Federal Courts, 1982-present.

Media Magic Marketing, 1981-1983. Environmental issues in marketing.

The Rand Corporation, 1978-1979. Crime prevention through environmental design.
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Westinghouse Electric Corporation (National Issues Center), 1977-1978. Crime
prevention through environmental design.

U.S. House Select Committee on Aging, Subcommittee on Housing, 1977-1978. Crime
and the elderly.

City of Harrisburg, Department of Community Development (Planning Bureau), 1976-
1977. Elderly housing.

RTKL Associates, Architects and Planners, 1975-1976. Urban pedestrian behavior.

United States Department of Labor, 1974-1975. Leisure time activities.

UNIVERSITY COURSES TAUGHT

Administration of Justice

Crime and the Elderly

The American Jury

Social Psychology

Introductory Psychology

Environmental Psychology

Introduction to Man-Environment Relations
Research Methods

Environments for the Elderly

HONORS, AWARDS, AND GRANTS

Commissioner, Pennsylvania Futures Commission on Justice in the 21% Century,
Sponsored by the Supreme Court of Pennsylvania, 1995-1998.

Invited address, United States Chamber of Commerce, National Chamber Center for
Litigation, Washington, DC, May 1985.

Aundrus Foundation Grant: Bartiers to Use of Public Transportation by the Elderly, 1982-
1983.

U.S. Department of Transportation, University Research Office Grant; Fear of Crime and
Use of Public Transportation by the Elderly, 1981-1982.

National Endowment of the Arts Graduate Internship Sponsor, 1979.
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Andrus Foundation Grant: The Relationship of Crime and Fear of Crime among the
Aged to Leisure Behavior and Use of Public Leisure Services (with G. Godbey), 1978-

1979,
E. Marlin Butts, Guestship, Oberlin College, 1978,

Administration on Aging (HEW) Training Grant: Design, Planning, and Managing of
Living Arrangements for the Elderly, 1978-1979.

Gerontological Society Summer Institute Fellowship, 1976.

Administration on Aging (HEW) Grant: Dissemination of the Results and Implications
of A.O.A. funded research on the fear of crime and the environment of the elderly, 1977-

1978.

N.ILM.H. Training Grant: Environmental Design and Mental Health, Acting Director,
1976-19717.

U.S. Department of Labor Contract: Work, Non-work Linkages, 1974-1975.

Environmental Policy Center Grant: Decreasing Fuel Oil Consumption Through Positive
Feedback, 1973-1974.

Dissertation Year Fellow, Northwestern University, 1971-1972.
N.S.F. Trainee in Social Psychology, 1968-1971.
Honors B,A., Clark University, 1968.

Travelli Foundation Award, 1967-1968.

MAJOR MEDIA APPEARANCES

National media presentations:

The Today Show, National Broadcasting Company (NBC);
Cable Network News (CNN);

National Education Television (WPSX);

National Educational Radio (Morning Edition);

Larry King Show, Mutual Broadcasting (National Radio);
Sunday Today, National Broadcasting Company (NBC).
MSNBC (Debra Norville Show)

CNNFN '

[Revised October, 2012]
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EXHIBIT 2 — TELEPHONE SURVEY INSTRU
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PA VENUE STUDY

Hello, this is calling from Bernett Research. We are conducting a brief study about
recent events in your area and would like to include your opinions. I am not trying to sell
anything and your answers will be kept strictly confidential. There are no right or wrong
answers, if at any point you don’t know, please just say so.

QIINT. These first few questions are for classification purposes only

Q1. Which of the following age groups best describes you? (READ LIST UNTIL
VALID RESPONSE IS GIVEN) [CLASSIFY INTO CENSUS BUREAU

CATEGORIES)]

Under 18 N 1 [TERMINATE]
181024

2510 34

35t0 44

45t0 54

55to 64

65to 74

75 or older

(DO NOT READ) Don’t Know/Refused

O 0\ BN

[TERMINATE]
Q24. INTERVIEWER: RECORD GENDER BY OBSERVATION
Male 1
Female
(PO NOT READ) Don’t Know/Refused 3
Q2. Areyou a U.S. citizen?
Yes 1
No - 2 [TERMINATE]
(DO NOT READ) Don’t Know/Refused 3 [TERMINATE]

Q3. Do you currently live in Dauphin (daw-fin) County, Pennsylvania?
[INTERVIEWER: READ LIST JF NECESSARY]

Yes : 1
No 2 [TERMINATE]
(DO NOT READ) Don’t Know/Refused 3 [TERMINATE]

Q3A. In which Pennsylvania County do you live? (READ LIST IF NECESSARY)
1. Luzerne (loo-ZERN)
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Chester

Erie (eer-ec)

or, some other county [TERMINATE]

(DO NOT READ) Don’t Know/Refused [TERMINATE]

DR W

Q4. Do you have a valid Pennsylvania driver’s license?

Yes 1
No 2
(DO NOT READ) Don’t Know/Refused 3

[IF LUZERNE COUNTY IN Q3A AND NO/DK/REF TERMINATE, ELSE

CONTINUE]
[IF CHESTER COUNTY IN Q3A CONTINUE]

[IF ERIE COUNT IN Q3A CONTINUE]

Q4A. Are youregistered to vote in [INSERT COUNTY FROM Q3A]?

"Yes
No 2
(DO NOT READ) Don’t Know/Refused 3

[IF LUZERNE COUNTY IN Q3A CONTINUE]
[IF CHESTER COUNTY IN Q3A AND NO/DK/REF TERMINATE, ELSE

CONTINUE]
[IF ERIE COUNTY IN Q3A AND NO/DK/REF IN Q3A AND Q4A TERMINATE, IF

YES TO AT LEAST 1 CONTINUE.

Q5. Have you heard about the trial and conviction of Jerry Sandusky, the former Penn
State coach, for the sexual abuse of young boys?

Yes 1
No 2
(DO NOT READ) Don’t know/Refused/Not Sure/Can’t Say 3

Q6. There have been other officials at Penn State who have been charged with crimes in
connection with the Sandusky scandal. Do you recall the names or the titles or the
positions of any Penn State officials who have been charged in connection with this

incident?

Yes 1 [CONTINUE TO Q6A]
No 2 [SKIP TO Q7]
(DO NOT READ) Don’t Know/Refused 3 [SKIP TO Q7]

Q6A. What are the specific names, titles or positions, that you recall, of any Penn State
officials who have been charged in connection with the incident? (DO NOT READ

LIST, CODE ACCORDINGLY)
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Timothy M. Curley, Athletic Director, last name or title mentioned 1
Gary C. Schultz, University Vice President, last name or title mentioned 2
Both mentioned 3
Neither/Don’t Know/Not Sure 4

Q7. Criminal charges have been filed against the university's Athletic Director, Timothy
M. Curley, and against a Senior Vice President, Gary C. Schultz for failing to report
Sandusky’s abuse to law enforcement and for lying to a grand jury. Have you heard

about these charges?

Yes 1 [GO TO Q8A]
No 2 [GO TO VNAME]
(DO NOT READ) Don’t Know/Refused/Not Sure/Can’t Say 3{GO TO
VNAME]

Q8A. Mr. Curley was the Athletic Director at Penn State while Mr. Sandusky worked
there. He is accused of covering up Sandusky’s behavior and lying to a grand jury about
it. Given what you know about these accusations, would you say that Mr. Curley is...
(READ LIST)? [PROGRAMMER: REVERSE LIST RANDOMLY FOR
APPROXIMATELY 50% OF RESPONDENTS]

Definitely guilty 1
Probably guilty _ 2
Probably not guilty 3
Definitely not guilty 4
(DO NOT READ) Don’t know/refused/not sure 5

Q8B. Mr. Schultz was a Senior Vice President at Penn State while Mr. Sandusky worked
there. He is also accused of covering up Sandusky’s behavior and lying to a grand jury
about it. Given what you know about these accusations, would you say that Mr. Schultz
is... (READ LIST)? [PROGRAMMER: REVERSE LIST RANDOMLY FOR
APPROXIMATELY 50% OF RESPONDENTS]

Definitely guilty 1
Probably guilty 2
Probably not guilty 3
Definitely not guilty 4
(DO NOT READ) Don’t know/refused/not sure 5

Q8C. [PROGRAMMER: RECORD ORDER OF Q8A & Q8B PRESENTATION,
ROTATE BOTH QUESTIONS IN SAME ORDER]

Definitely guilty to definitely not guilty (1 to 4) 1
Definitely not guilty to definitely guilty (4 to 1) 2
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Q9. Regardless of how you personally feel, do you think most pec
COUNTY FROM Q3A] County would feel that Curley and Schuli

crimes? (READ LIST)

Definitely yes

Probably yes

Probably no

Definitely no :

(DO NOT READ) Don’t know/refused/not sure
(DO NOT READ) Curley yes, Schultz no

(DO NOT READ) Schuliz yes, Curley no

NN B W N e

Q10. Based on what you know about this case, how much eviden:
is against Curley and Schultz? (READ LIST)

Alot

Some

A little

None

(DO NOT READ) Don’t know/refused/not sure

(DO NOT READ) Curley a lot/some, Schultz a little/none
(DO NOT READ) Schultz a lot/some, Curley a little/none

Q11. In November of 2011, Penn State hired Louis (LOO-iss) Fi
B-I director and Federal judge, to conduct an investigation into tl
July of 2012, Mr. Freeh (Free) submitted his report. Have you1
about the Freeh (Free) report? (READ LIS

Yes
No
(DO NOT READ) Don’t know/refused/not sure

Q12. From what you know of it, does the Frech (Free) report co
Schultz tried to cover up Sandusky’s abuse of young boys

Yes
No
(DO NOT READ) Don’t know/refused/not sure

Q13. If the Freeh (Free) report concludes that Curley and Schultz
behavior, do you think that for most people in [INSERT COUNT
this would automatically mean that Curley and Schultz are guilty
LIST)

Definitely yes 1
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Probably yes
Probably no
Definitely no

(DO NOT READ) Don’t know/refused/not sure

Q14. Setting aside the Sandusky case and focusing only on the ch
and Schultz, have you seen TV reports about their case? (READ L

Yes, alot

Yes, some
Yes, one or two
No, none at all

(DO NOT READ) Don’t know/refused/not sure

Q15. Again, with respect to the charges against Curley and Schul
newspaper reports about their case? (READ LIST)

Yes, a lot

Yes, some

Yes, one or two
No, none at all

(DO NOT READ) Don’t know/refused/not sure

Q16. Have you listened to radio reports or radio talk shows aboui

case? (READ LIST)

Yes, a lot

Yes, some

Yes, one or two
No, none at all

(DO NOT READ) Don’t know/refused/not sure

Q17. Have you read reports, discussions or blogs on the Internet

Schultz’s case? (READ LIST)
Yes, a lot
Yes, some
Yes, one or two
No, none at all

(DO NOT READ) Don’t know/refused/not sure

Q18. Have you had conversations with other people, like family,
about the Curley and Schultz case? (READ LIST)

Yes, alot
Yes, some
Yes, one or two

29

2
3
4
5
1
2
3
4
5
1
2
3
4
5
1
2
3
4
5

1
2
3
4
5
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No, none at all

(DO NOT READ) Don’t know/refused/not sure

4
5

Q19. Have you sent or received emails where the cases of Curley and Schultz were

mentioned? (READ LIST)

Yes, a lot

Yes, some

Yes, one or two
No, none at all

(DO NOT READ) Don’t know/refused/not sure

1
2
3
4
5

Q20. Even if Penn State officials like Curley and Schultz did nothing illegal, they still
should be punished. Do you... (READ LIST)

Strongly agree
Somewhat agree
Somewhat disagree
Strongly disagree

(DO NOT READ) Don’t know/refused/not sure

1
2
3
4
5

Q21. From very early on, officials like Curley and Schuliz knew exactly what was going
on with Sandusky. Do you... (READ LIST)

Strongly agree
Somewhat agree
Somewhat disagree
Strongly disagree

(DO NOT READ) Don’t know/refused/not sure

1
2
3
4
5

Q22. The culture at Penn State and in the Penn State athletic department tolerated

Sandusky’s behavior. Do you... (READ LIST)

Strongly agree
Somewhat agree
Somewhat disagree
Strongly disagree

(DO NOT READ) Don’t know/refused/not sure

1
2
3
4
5

Q23. Curley and Schultz helped to create the culture at Penn State that tolerated

Sandusky’s behavior. Do you... (READ LIST)

Strongly agree
Somewhat agtee
Somewhat disagree
Strongly disagree
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(DO NOT READ) Don’t know/refused/not sure 5

Q25. [PROGRAMMER: RECORD SAMPLE SOURCE]

Landline 1
Cell 2

FOLLOW-UP FOR QUALITY CONTROL PURPOSES (MAY VARY BY VENDOR)
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IN THE COURT OF COMMON PLEAS OF DAUPHIN COUNTY,
PENNSYLVANIA
CRIMINAL DIVISION

COMMONWEALTH OF PENNSYLVANIA,
: No. CP-22-CR-5164-20

V.

1€ 1307192

GARY C. SCHULTZ,

Defendant.

-
oE
=
o
@
DEFENDANT SCHULTZ MEMORANDUM OF LAW IN SUPPORT OF
' OMNIBUS PRETRIAL MOTION
AND NOW, comes the defendant, Gary C. Schultz, by and through his
attorney, Thomas J. Farrell, Esquire, and the law firm of Farrell & Reisinger, LLC,

and respectfully submits the following Memorandum of Law in Support of his

Omnibus Pretrial Motion:

1. Motion to Dismiss, or in the Alternative, to Suppress Grand Jury
Testimony

A. Introduction

Because Cynthia Baldwin, Penn State University’s General Counsel,
provided either no counsel or the ineffective assistance of counsel to Mr.. Schultz
during his Grand Ju.ry appearance and testimony on January 12, 2012, the

| Commonv-vealth’s charges against him should be dismissed or his testimony
suppressed. Despite her statements to her clients, the Deputy Attorney General,

and the grand jury -supervising judge,: and her conduct and presence before the
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grand jury itself, Ms. Baldwin disavows any personal representation of Mr. Schultz
and Curley before the grand jury. Thus they were unrepresented at the Grand Jury
in contravention of the Grand Jury Act.

Ms. Baldwin represented the defendants while suffering from an impairing
conflict of interest which prevented her from effectively representing them. Even if
Ms. Baldwin was not suffering from a disabling conflict, her assistance was
nevertheless ineffective for the following reasons:

o She failed to prepare either of the defendants for their grand jury
appearances.

e She failed to conduct any investigation or to look for documents, files, notes
or emails relating to Jexrry Sandusky, all of which easily would have been
found in Mr. Schultz’ former office.

o She specifically told Mr. Schultz not to prepare for his testimony and to
testify exclusive from memory because anyone would understand a lapse in
memory after so many years.

e She told the defendants that the Commonwealth would treat them as friendly
witnesses, even after a pre- testlmony interview made clear that they were at
great risk of prosecution.

e She failed to provide them with any advice about exercising their Fifth
Amendment rights to refuse to answer questions.

B. Despite What Everyone Else Thought, Ms. Baldwin Did Not
Believe She was Acting as Defendants’ Counsel at Their Grand
Jury Appearance, Thus Depriving Them of Any Counsel.

Pursuant to the Grand Jury Act, a grand jury witness in Pennsylvania has a \
right to counsel in the grand jury to assist and advise him. See 42 Pa. C.S.A. §

4549(c)(1), (3). The statutory right to counsel “includes the concomitant right to
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effective assistance of counsel.” Commonwealth v. Albrecht, 554 Pa. 31, 44, 720
A.2d 693, 700 (1998)(Right to appointed counsel created by the Post Conviction
Relief Act is a right to effective counsel). See also Commonwealth v. Masker, 2011
PA Super 271, 34 A.3d 841, 845-46 (Pa. Super. 2011) (Bowes, J., concurring in part
and dissenting in part)(“where there is a rule —based right to counsel, [there is] a
corresponding statutory right to effective assistance of counsel,” right to effective
assistance applies to civil sexually violent predator hearings).

To demonstrate ineffective assistance of counsel a claimant generally must
show: (1) that the issue(s) underlying his ineffectiveness of counsel claim is
arguably meritorious; (2) that the course chosen by counsel was unreasonable; and
(3) that the claimant was prejudiced by counsel’s actions or inactions.
C’Qmmonwealth v. Pierce, 515 Pa. 1563, 161, 527 A.2d 973 v(198‘7). Prejudice is
presumed, however, “where there is an actual or constructive denial of counsel, the
state interfered with counsel’s assistance, or cqun_sel had an actual conflict of
interest.” Commonwealth v. Reaves, 592 Pa. 134, 923 A.ﬁZd 1119, 1128 (Pa. 2007).
“Agtual or constructive denial of the assistance of cpunsel altogether is legally
presumed to result in prejudice.‘” Strickland v. Washington, 466 U.S. 688, 692
(1984). See United States v. Cronic, 466 U.S. at 648, 654, n.11 (1984) (“In some
cases, the performance of counsel may be so inladeq,uatev that, in effect, no assistance

of counsel is provided”).
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Here, because Ms. Baldwin provided no counsel to the defendants when they
testified before the Grand Jury, the defendants were effectively denied their legal
right to assistance of counsel at the Grand Jury. Such complete deprivation of the
right to counsel is per se prejudicial.

Ms. Baldwin believed that she was not representing Mr. Schultz and Mr.
Curley, despite her statements to them, the prosecutors and the grand jury judge.
In a letter to the undersigned counsel dated J une 22, 2012, Ms. Baldwin, through
her attorney Charles A. De Monaco, Esquire, stated that she that “represented The
Pennsylvania State University and represented the interests of administrators of
the University in their capacity as agents conducting University business, so long
-as their interests were aligned with the University. She, however, as General
Counsel for the 4Univers}ity, could not and did not represent any agent of the
University in an individua_l capacity.” Exhibit E. (Emphasis added).

Under the Pennsylvania Rules of Professiona_l Responsibili”cy,‘ a lawyer either
represents a client fully and completely or nor at all. Partial representation does
not exist. In re Fifth Pennsylvania Statewide Investigating Grand Jury [No. 2], 50
Pa. D&C.3d 61’7, 622 (Comm.P1.Ct. Dauphin County 1987) (f‘Adequate
representation of a client requires full representation, not such representation as is
convenient as it relates to another client with whom there 1s a conﬂi»ct of interest.”);
see Rules of Professional Conduct, Rule 1.2, Coymyx:nent‘ 7 (any’agreement limiting

scope of representation “does not exempt a lawyer from the duty to provide
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competent representation”). By Ms. Baldwin's own admission, she provided no legal
representation to the defendants in their personal capacity (the only capacity that
the criminal law recognizes) before or during their Grand Jury appearances.

If counsel} abandons her duty to exercise professional judgment on behalf of a
client’s individual interests, or makes no attempt to protect her client, she
effectively leaves the client unrepresented, and no showing of prejudice is required.
Thus, In Commonwealth v. Jones, 2005 Pa. Super. 115, 871 A2d 1258 (Pa.Super.
2005), the Superior Court concluded that an attorney blindly following another
attorney’s lead in waiving a motion for a mistrial warranted a new trial because
“was a blind guess tantamount to providing [the defendant] no counsel at all.”
Jones, 871 A.2d at 1261

| Pennsylvania courts have also presumed prejudice where counsel did not file
a statement of matters complained of on appeal, thereby waiving all claims, and
where counsel failed to file direct appeal. See Commonwealth v. quley, 582 Pa. 164,
870 A.2d 795, 801 (Pa. 2005) and Commonwealth v. Lcmtzy, 558 Pa. 214, 736 A.2d
564, 572 (Pa. 1999). See also Childress 0. Johnson, 103 F.3d 1221, 1_228-30;'(5th Cir.
1997)(surveying cases). The Supreme Court has extended this role of presumed
prejudice to such failures ‘b‘y statutorily-required PCRA counsel, presuming
prejudice where PCRA counsel failed to file any brief on appeal. Commonwealth v

Bennett, 593 Pa. 382, 930 A.2d 1264 (2007).
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Ms. Baldwin’s admitted abandonment is the legal equivalent to no
representation. In fact, it is worse, because, as described in our motion, she led the
defendants, Judge Feudale, the Commonwealth and the grand jury to believe she
represented the defendants, even though she did not intend to assist the defendants
before the Grand J ury. Unbeknownst to all, she was there only to protect her
organizational client, PSU. Her actions deprived the defendants of their right to
counsel at a Grand Jury proceeding, and left the defendants to testify as targets of
an investigation believing that she was protecting their interests. In such a
situation, no showing of prejudice is needed, and the result of the effectively-
uncounseled appearance — the testimony and the charges — must be suppressed.

C. Ms. Baldwin Provided Ineffective Assistance of Counsel to
Defendants Because She Represented the Defendants While
Suffering from an Actual and”Impairing Conflict of Interest.

‘As the proceedings and surrounding circumstances of the defendants’ grand
jury appearance make clear, Ms. Baldwin provided ineffective assistance of counsel
because she was sufferi_ng from an impairing actual cqnﬂict of interest while she
represented the‘ defendants before and during their Grand Jury appearances. Ms.
Baldwin’s conﬂjct arose Because»(i‘) the interests of her clients did pot align, (ii) she
favored Penn State above her clients, andv (iii) she ‘possessed confidential
information from all clients.

“Inherent in the right to effective assistance of counsel is the correlative right

to be represented by counsel unburdened by any conflict of interest.”
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Commonwealth v. Breaker, 456 Pa. 341, 342, 318 A.2d 354 (1974);. The courts
“presume prejudice when thé [defendant] shows that trial counsel was burdened by
an actual--rather than mere potential--conflict of interest. To show an actual conflict
of interest, the [defendant] must demonstrate that: (1) counsel actively represented
conflicting interests; and (2) those conflicting interests adversely affected his
lawyer's performance.” Commonwealth v. Collins, 598 Pa. 397, 957 A.2d 237, 251
(Pa. 2008) (citations and internal quotation marks omitted). See also Cuyler v.
Sullivan, 446 U.S. 335, 344, 345-50 (1980). The Grand Jury Act also requires
conflict free counsel: Section 4594(c)(4) states: “[a]n attorney . . . shall not
continue multiple representations of clients m a grand jury proceeding if the
exercise of the independent profession judgment of an attorney on hehalf of one of
the clients will or is likely to be adversely affected by his representation of another
client.” In fact, “[iJf the supervising judge determines that the interest of an
individual will or is likely to be adversely affected, he may order separate
representation‘ of witnesses, giVing appropriate vt\.vveight to the right of an individual
to counsel of his own choosing.” Section 4549(0)(4)7

Interests actually conflict if, during the course of the representation, they
“diverge with respeqt to a material factual or legal issue or to a course of action;”
Commonuwealth v. Padden, 2001 Pa. Super. 246, 783 A.2d 299, 310 (Pa.VSuper.
200 1), or if counsel favors one Qlient over another client, Commonwealth v. Breaker,

456 Pa. 341, 318 A.2d 354, 355-56 (Pa. 1974)(conflict where counsel induces guilty



plea of defendant as part of strategy for codefendant was represented by the same
counsel who represented his co-defendant); Commonwealth v. Lantzy, 284 Pa.
Super. 192, 425 A.2d 768, 773 (Pa. Super. 1981)( impairing conflict existed where
the defendant’s attorney refused to call his co-defendant as an exonerating
witnesses at trial for defendant and defendant enters guilty instead of going to trial
based on attorneys proffer); Commonwealth v. Rodrigues, 285 Pa.Super. 579, 428
A.2d 197, 200 (Pa. Super. 1981) (dual representation created conflict of interest
where attorney provided a more spirited defense to his co-defendant, by, for
example, cross-examining the investigating police officer but only as to co-defendant
without obtaining a Waiver); In Rg: County Investigating Grand Jury of May 15,
1986, 15 Phila. 1 (Comvm. Pl Ct. 1986)(effective representation is impossible where
different testimony is likely, cross-accusations probable, and “conﬂicting,
inqpnsistent and divergent interests are patently vclear.”’ ). Prejudice will be
presumed “where . . . counsel had an actual conflict of interest.” Reaves, 592 Pa.
134, 923 A.2d at 1128. ’ ’ v

InInre F ifth Pennsylvania Stat(ewider Investigating Grand Jury [No. 2], 50
Pa.D&C3d 617 (Dauphin Co CCP 1987), the court disqualified an attorney because
“[aldequate representation of a client ‘rrequires full representation, not such
repreéentation as is convenient as it relates to another client with whom there is a
conflict of interest.” Id. at 622. InAth’at case, counsel who already represented the

mayor, who was a target of the investigation, also sought to represent the Chief of
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Police, but only in a very narrow capacity. To the court, counsel confirmed that “he
will not be a party to any matters that come up between him [the chief] and the
attorney general, and will not go into the grand jury room with [the chief]. Id. at
622. The Chief of Police agreed and sought to waive any conflict of interest. The
Court rejected the waiver, holding that under the circumstances “counsel’s multiple
representation has already resulted in counsel’s inability to fully protect the rights
of his client as envisioned by the right to representation set forth in the Grand Jury
Act.” Id. at 623.

Ms. Baldwin suffered from a similar debilitating conflict of interest which
rendered her representation of Messrs. S‘chultz and Curley per se prejudicial. As
Penn State’s General Counsel, Ms. Baldwin was obligated to keep PSU out of
trouble, including both civil and criminal liability, regarding the Commonwealth’s
investigation into Jerry Sandusky. Her counsel’s letter plainly states that she
faviored one client, PSU, over the othe;rs: “Cynthia Baldwin, as General Counsel,
was counsel for and represented the Pennsylvania State University and represented
the interests of administrators of the University in their capacity as agents
conducting University business, so long as their interests were aligned with
the University.” De Monaco June 22, 2012, letter.

Even if Ms. Baldwin believed Messrs.” Curley’s and Schultz’ stories were
oxfiginally congistent and in line with the 'University’s, her belief was unreasonable

after the defendants’ pre-testimony interviews on January 12, 2011. See Exhibits
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A, B. The tone, tenor and questioning of both defendants indicated that not only did
the defendants’ stories differ over critical facts, but also the defendants were targets
of the investigation, at least with respect to their alleged failure to report. Once the
defendants emerged as targets, the University had to distance itself from the
defendants, since civil and potentially criminal liability lay in the balance. At that
point, Ms. Baldwin could not simultaneously advocate for the both the University
and the defendants, and they were entitled to separate counsel.
Whenever the interests of Mr. Schultz and PSU conflicted, Ms. Baldwin took the
course that hurt Mr. Schultz:
e She never informed them that she represented them and the University, that
a conflict could develop, and that if it did, (assuming arguendo that one did
not exist) she could not represent them.
. She never asked them to waive any conflict of interest.
¢ She never attempted to share with Mr. Schultz the information she did or
could obtain from other PSU witnesses, such as Messrs, Curley, Paterno, or
Spanier, or from the files in the office of the Senior Vice President of Finance

and Business.

e  She never informed the defendants that they should consider invoking their
Fifth Amendment privilege to refuse to answer incriminating questions.

While Penn State’s iiltergsts were bestkserved by appearing to be fully
cooperatiye with the OAG’s office by having its executives testify, Schultz and
Curley’s interests would have been beiter sei‘yed by invoking their Fifth
Amendment rights, ‘e‘:v\e‘ii if this st‘ra'vtegy’piit the University at risk civilly (and

potentially criminally). As the Superior Court wrote in a case involving a grand

10
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jury witness who was an attorney, “The question of when a witness has 'reasonable
cause to apprehend danger' and hence can exercise his right against self-
incrimination is not always clear. Determining what is an incriminating statement
is not always clear to a layman.” Commonwealth v. Cohen, 221 Pa. Super. 244, 249-
50, 289 A.2d 96, 98-99 (1972). Given the tenor of the police interviews of the
defendants prior to their testimony, Ms. Baldwin had an absolute duty, by that
point, if not before, to inform the defendants that they had a right not to testify
before the Grand Jury. Her failure to do so has no reasonable basis which could
benefit the defendants. They relied on Ms. Baldwin to give them this advice, and
her conflict caused her to fail them.

Ms. Baldwin’s advocacy was also irreparably impaired because she possessed
confidential information ‘from each client — PSU, Curley, Schnltz and Paterno -
which she could not use to assist t’he other clients. See In the Interest of Saladin,
359 ’Pa. Super. 326, 333-34, 518‘ A.Zd ‘1258,‘1262 (1986)(f'1nding actual conﬂict and
reyersing adjudication of delinquency where counsel for defendant also represented
a witness) Who was his associate's client). Her joint representation undermined her
ability to represent Curley and Schultz as well as trhe policy of grand jury secrecy.
“If one witness reveals his testimony to rhis attorney, as he has every right to do,
certainly the attorney will feel obliged, perhaps subconsciously, to reveal to his
other clients the testimony of the first witness. With the attorney 1in such a

position, either the attorney-client relationship or the grand jury secrecy must

11

EXHIBIT G-197



suffer.” Investigating Grand Jury of Philadelphia, 527 Pa. 432, 593 A.2d 402, 409
(1991).

Ms. Baldwin made no effort to inform Mr. Schultz and Mr. Curley of even the
potential for a conflict. Where a conflict is foreseeable, an attorney must ensure
that “each affected client be aware of the relevant circumstances and of the material
and reasonably foreseeable ways that the conflict could have adverse effects on the
interests of that client,” See Explanatory Comment [18] to Rule 1.7, Rules of
Professional Conduct. At best it appears that Ms. Baldwin told Mr. Schultz and Mr.
Curley, without context or explanation, only that they could have their own counsel.
See Schultz Affidavit, at 4 5. She then assured them that they did not need
separate counsel. Ms. Baldwin’s statement falls woefully short of her professional
obligations and the clients never legally consented to her joint representation or
waived any conflict of interest.

D. Even Under the Pierce Standard, Ms. Baldwin’s

Performance was Ineffective and the Defendants Were
Prejudiced by It. ]

Even if prejudice is not presumed (although it should be), Ms. Baldwin was
ineffective and the defendants were prejudiced thereby. As stated, under Pierce, a
defendant must prove that counsel’s performance was deficient and that the
defendant was prejudiced because of counsel’s deficient performance. Pierce, 527

A.2d at 975. To demonstrate prejudice, the defendant must show that “there is a
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reasonable probability that, but for counsel’s unprofessional errors, the result of the
proceeding would have been different.” Strickland v. Washington, 466 U.S. at 694.

In this case, there is no question that Ms. Baldwin’s performance was
deficient. In addition to the reasons delineated above, Ms. Baldwin also failed to
properly aésist the defendants in preparing for their Grand J ury testimony. As the
testimony of Mr. Cohen and Prof. Fox will establish, competent counsel must
investigate the facts, find and review4the relevant documents, and use those
documents and facts learned in that investigation to prepare the client to testify.
Ms. Baldwin did none of that. Rather than do so, Ms. Baldwin made no effort to
Ijefresh Mr. Schultz’ memory with what others said about the incident. She also
instructed him not to review or search for any documents, and she, too, failed to do
s0, even when he expressed frustration over his poor memory, and informed her
that he might have left a file behind that he could look over.

- Instructing Mr. Schultz not to refresh his recollection and to testify before a
Grand Jury under oath was folly and served no reasonable legal strategy. | As the
Freeh Report explained, an employee personnel file on Jerry Sandusky sat in Mr.
Schultz’ former office. It contained notes about the 1998 and 2001 incidents as well
as print-outs of some of the 2001 emails. Review of thosgnotes and ‘emails, and
surrounding emails to which the file would haye led, would have enabled Mr.
Schultz to recall that the 2001 incident ultimately was not rgpoxjted to DPW and

that he had communicated with Chief Harmon in 2001 about the 1998 incident and

13
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report. The unprepared Mr. Schultz testified that he believed the shower incident
had been reported to the Department of Welfare and he expressed complete
ignorance about the existence of the 1998 police report, and the OAG has identified
those statements as instances of perjury. See Commonwealth Response to
Defendants’ Motion for a Bill of Particulars, Exhibit B.

E. State Interference with Right to Counsel.

The defendants were denied assistance of counsel because the
Commonwealth failed to inform the grand jury judge that Ms. Baldwin was
operating under an impairing conflict. At the time of the defendants’ respective
appearances before the grand jury, the Commonwealth already knew that Mike
McQueary had testified that he witnessed Jerry Sandusky sexually assaulting a boy
in the Lasch Building on Penn State’s campus and that he reported the incident to
the defendants ‘and Coach Paterno. The Commonwealth also knew that the
defendants’denied McQueary’s accusations about telling them of Sandusky’s sexual
assault of a young boy. The Commonwealth also knew that the defendants did not
report the incident to the Department of Welfare or Child Youth Services, which
meant that the defendants were already targets prior to their Grand dJury
appearances, at least regarding the failure to feport charge. The Commonwealth
also knew that, after the defendants’ police interviews, it did not b_elieve them and

thought they were untruthful.

Yet, despite knowing all of this information and knowing that Ms. Baldwin

14
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was representing the defendants and Penn State under an impairing conflict of
interest, the Commonwealth remained silent rather than bring the conflict to the
attention of the grand jury judge, who, under Section 4549(c)(4), would have been
obligated to address the conflict with Curley and Schultz and perhaps prevented this
fiasco.
F. Remedy
In both Commonwealth v. Cohen and Commonwealth v. McCloskey, 443 Pa.
117, 277 A.2d 764 (1971), the appellate courts addressed the proper remedy for
violations of the right to counsel and the privilege against self-incrimination in the
grand jury. The viol‘ations in those case were failures to advise witnesses of their
rights to remain silent and to consult with ‘counsel. In each case, the court
“conclude[d] that . . . . testimony recgived in violation of [the Witness’] constitutional
rights ...could not‘serve, as the record reveals it di_d, as the basis in whole or part,
of any of the indictments entered against him.” Cohen, 221 Pa. Super. At 253, 289
A.2d at 100. See also McCloskey, 443 Pa. at 147, 277 A.2d at 779. This comports
with the Sixth Amendmept right to counsel rule that the remedy‘for Violatiqn of
that right should restore the defendant to the circumstances that existed had there
been no yiolation of ;che,right to counsel. See U@ited States v. Stein, ,541 F.3d 130,
144 (204 Cir. 2008).
| The defendants here suffered a much more egregious violation: they were

misled into believing skilled counsel was protecting their rights, when in fact, they
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had no counsel. However, the defendants here are charged by Information, not
Indictment. The appropriate remedy therefore may be suppression of the testimony
rather than dismissal of the charges (This may leave Count Two, while Count One,
the perjury count, cannot proceed without the testimony.). See also United States v.
Daprano, 505 F.Supp. 2d 1009, 1018 (D. N.M. 2007)(“In most ineffective assistance
of counsel cases, suppression of the evidence, rather than dismissal of the
indictment, is the appropriate remedy.”)

II. Procedures to Address Pretrial Publicity

A “defendant has a right to an impartial jury pursuant to the Sixth and

Fourteenth Amendm_en‘tsy to the United States Constitution ar;d Article I, § 9 of the
Pennsylvania Constitution.” Commonwealth v. Chmiel, 585 Pa, 547, 889 A.2d 501,
578 (Pa. 2005) (citations Qmitted). Pennsylvania courts have recognized that “in
certain cases, pre-trial publicity can be so pervasive and inflammatory” that juror
prejudice is presumed. Commonwealth v. quter, 537 Pa. 233, 643 A.2d 61, 69 (Pa.
1994). In fact, Pennsylvania law presumes prejudice where, as her.e;, “the publicity
is senSational, inﬂammatory, and slanted towards conviction rather than actual and
objective.” Carter, 643 A.2d at 69. “The accepted procedure, wherein an accused
claims to have been prejudiced by an inordinate dissemination of pre-trial publicity
pertaining to the crime charged, is either by a motion to "requ.est a change of venue
or in the elternative, a fequest for a continuance.” Commonwealth v. Douglas, 461

Pa. 749, 337 A.2d 860, 862 (Pa. 1075).
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Additional mitigating remedies can include “severance, change of venue,
voir dire, peremptory challenges, sequestration, and admonition of the jury.”
Commonwealth v. Hayes, 489 Pa. 419, 414 A.2d 318, 335 (Pa. 1980) (closure
context); see also Commonwealth v. Reeves, 255 Pa. Super. 409, 387 A.2d 877, 888
(Pa. Super. 1978) (the “preferred procedure when highly prejudicial material 18
disseminated throughout the community where the trial is being held is either to
sequester the jury or question the jurors outside the presence of the other jurors.”).

The impaneling of a jury is governed by Rules 631-634 of the Pennsylvania
Rules of Criminal Procedure. Pertinent here, Rule 631(D) provides that the “judge
may require the parties‘ to submit in Wbriting a list of proposed questions to be asked
of the juror’s regarding their qualiﬁcations.” (Emphasis added.) It further provides
that the judge may permit Vthe partie%s tp “conduct the examination of prospective
jurors.” (Emphasis added.) Last, Rule 631(E)(1)(a) allows the voir dire of
prospective jurprs to “be c‘onductedvbeyond the hearing and presence of other
jurors.”

Based on this law, the defendant requests that this Honoxr“abvle Court
administer ceftain prophylac‘pic measures to curb .Qf much as possible the pervasive
negative pretrial publicity. First, ‘a contingénce is warra‘nted.’ It is among the
primary ways, short of changing venue or Veqire, to curb pretrial publicity. In
C’ommonwealth v. Cohen, 489 Pa. 167, 413 A2d 1066, 1076 (Pa. 1980), the

Pennsylvania Supreme Court orde;red a new trial because “in the months between
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arrest and trial Berks County residents became increasingly aware of this case.”

Id. Briefly stated, the cooling-off period was insufficient. Id. at 1075-76.
Commonuwealth v. Casper, 481 Pa. 143, 392 A.2d 373, 293 (Pa. 1978) (cooling off
period important consideration in determining prejudicial effect of pretrial
publicity). In this case to date there has never been a sufficient cooling off period.
Therefore, a continuance is required to prevent the defendants from being tried by a
jury pool tainted by the inflammatory pretrial publiéity.

In addition to a continuance, a more sweeping voir dire is necessary to
prevent jurors who already have fixed in their minds defendants’ guilt. See
Commonwealth v. Rovisinki, 1997 Pa. Super. LEXISv3705, 704 A.2d 1068, 1074 (Pa.
Super. 1997) (single gqal in permitting questioning of proépective jurors is to
proyide the accused with a competent, fair, impartial and unprejudicial jury.)

Defendants also requests that individual vqir dire be cpnducted out of the
presence of other potential jurors.

Last, Defendant requests that he and his codefendant each be given
additional peremptory challenges each. |

Given the unprecedented pretrial ppblicity in this case, defendants’ requests

are modes, reasonable, and easily accommodated.

! The court anélyzed two public 6pihion pol‘ls shoWing that public awareness grew, not waned over time. Cohen,
413 A.2d at 1076. The four polls conducted here show that the public fever about this case has not eased.
- 18
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Respectfully submitted, |

T Yo [

/ Thomas J. Farrell, Esquire
Attorney for Defendant, Gary C. Schultz
Pa. 1.D. No. 48976
Farrell & Reisinger, LLC
436 Tth Avenue, Suite 200

~ Pittsburgh, PA 15219
(412) 894-1380
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IN THE COURT OF COMMON PLEAS OF DAUPHIN COUNTY,
PENNSYLVANIA
CRIMINAL DIVISION
COMMONWEALTH OF PENNSYLVANIA, :
V. No. CP-22-CR-5164-2011
GARY C. SCHULTZ,

Defendant.

CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the within Memorandum of
Law, was emailed and mailed, First Class Mail, this / day of November, 2012,
to the following

Bruce Beemer

Deputy Attorney General
Office of the Attorney General
Strawberry Square
Harrisburg, PA 17120
(bbeemer@attorneygeneral.gov)

Caroline M. Roberto, Esquire
429 4th Avenue, Suite 500
Pittsburgh, PA 15219

—

Thomas J. Farrell, Esquire
Attorney for Defendant, Gary C. Schultz
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COMMONWEALTH OF PENNSYLVANIA
'

TIMOTHY M. CURLEY,
Defendant

- COMMONWEALTH OF PENNSYLVANIA
V.

GARY CHARLES SCHULTZ,
Defendant

BIZNOY 1y PR L 14

:IN THE COURT OF COMMON PLEAS
: OF DAUPHIN COUNTY

No. CP-22-CR-5165-2011

: CHARGES: PERJURY, PENALTIES

FOR FAILURE TC REPORT

:IN THE COURT OF COMMON PLEAS
: OF DAUPHIN COUNTY ' '

- No. CP-22-CR-5164-2011

CHARGES: PERJURY; PENALTIES

FOR FAILURE TO REPORT

COMNONWEALTH’S ANSWER TO DEFENDANTS’ OMNIBUS PRETRIAL MOTIONS

' AND NOW, comes the Commonwealth of Pennsylvania by its attorneys, Linda L.

Kelly, Attorney General, Bruce R. Beemer, Chief-of Staff, and James P. Barker, Chief

Deputy Attorney General, who file this Commonwealth's Answer to Defendants’

Omnibus Pretrial Motions, and in support thereof aver as follows:

EXHIBIT H-1



. BACKGROUND

On November .'7, 2011, following a Grand Jury investigation and return of a
preséntment, a criminal comhiaint was filed charging the Defendants, Timothy M. Curley
and Gary Charles Schultz, with Perjury’ and Penalties for Failure to Report.2 Each
Defendant hés entered a plea of nhot gﬁilty. Following a preliminary hearing on
December 16, 2011, the charges were held for court. The Defendants waived their
appearance at formal arraignment and the Clommpnwealth filed a Criminal Information
on January 19, 2012. |

lOn November 1, 2012, a second criminal complaint was filed with respect to
each Defendant, charging them with End.ange.ring the Welfare of Children® (two counts),
- Obstructing the Administration of Law or Other Gévemmental Function,* and Criminal
Conspiracy (three counts).5 Also, 'g thi'rd Defendant, Graham B. Spanier, was charged
with the same offenses as Defendants.

Currently pending before the Court are Omnibus Pretrial Motions filed by the
Defendants. Both Defendants seek dismissal of the charg;es or, in the alternative,
suppressidn of their Grand Jury testimony based on an alleged conflict of interest on the
part of counsel wﬁo represented them at the time they appeared before the Grand Jury.
Also, Defendant Schultz seeks relief relating to pretrial publicity, to compel discovery,

and an evidentiary hearing.

' 18 Pa.C.S. § 4902(a).
223 Pa.C.S. § 6319,
%18 Pa.C.S. § 4304(a).
*18 Pa.C.S. § 5101.

® 18 Pa.C.S. § 903(a).
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Il. DEFENDANT CURLEY’S OMNIBUS PRETRIAL MOTION

1. Admitted.
2. Admitted.
3. Admitted.
4. Admitted.
5.  Admitted.
6. . Neither admitted nor denied. The Commonwealth does not have sufficient

information to r-espond' to this paragraph of the Motion. To the extent a response is
required, the allegation is denied and proof thereof is demanded.

7. Neither admitted nor denied. The Commonweaith does not have sufficient -
information to respond to this paragraph of the Motion. To the extent a response is
required, the allegation is denied and proof thereof is demanded.

8. Neither admitted nor denied. The Commonwealth does not have sufficient
information to respond to this paragraph of the Motion. To the extent a response is
required, thé allegation is denied and proof thereof is demanded.

Q. Neither admitted nor denied. Thé Commonwealth does not héve sufficient
information to respond to this paragraph of the Motion. To the extent Ia response is
required, the allegation is denied and proof thereof is demanded.

10. Neit_her admitted .nor denied. This paragraph is a statement of law to
which no response is required. To the extent that a response is réquired, the péragraph
is admitted in part and denied in part. It is admitted that the paragraph is an accurate

statement of the law. It is denied that the Defendant is entitled to relief based thereon..
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11. . Neither admitted nor denied. The Commonwealth does not have sufficient
information to respbnd fo this paragraph of the Motion. To the exient a responsé is
reqﬁired, it is admitted that the Defendant was inteNiewed by Special Agents of the
* Office of Aﬁorney General while accompanied by Attorney Baldwin and that he tesfified

before the Grand Jury; otherwise, the allegation is denied and proof therecf is
demanded.

12.  Admitted, with correction. The initial criminal complaint was filed on
November 7, 2011.

13.  Neither admitted nor denied. A hearsay, after-the-fact statement by an
attorhey representing thé Pennsyl‘va.nia State University is not relevant to any matter in '
issue before the Court. To the extent that a response is réquired, it is admitted that the
Hafrisburg Patrioi-News so reported. It is denied fhat the opinion of ancther attorney

| would have any legal effect on the status of counsel as répresenting or not representing
- the Defendant. | |

| 14.  Neither admitted nor denied. To the extent é response is required, the
allegations of this paragraph are denied. See [ 13, above. |

15, Neither admitted nor dénied. The Commonwealth does not have sufficient
information to respond to this paragraph of the Motion. To the exient a response is .
required, the allegation is dénied and proof thereof is demanded.

16.  Neither adrhitted nor denied. The Commonwealth does not have sufﬁciént
information to respond to this paragrap‘h_ 6f the Motion. To the extent a response is

required, the allegation is denied and proof thereof is demanded.
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17.  Admitted in part and denied in part. ’It is admitted that Attorney Baldwin
stated that she represented the Defendant. The remainder of this paragraph is neither
admitted nor denied. The Commonwealth doers_ not Ha\}e sufficient information to
respond to the remainder of this paragraph of the Motipn. To the extent a response is
required, the allegation is denied and proof thereof is demanded.

18.  Admitted in part and denied in part. It is admitied that Attorney Baldwin
did not inform the Sﬁpervising Judge of any dual representation involving the Defendant
and the Pennsylvania State University at the time of the Defendant’s testimony before
the Grand Jury. Attorney Baldwin’s “current position” with fegard fo her status at the
time of the Defendant’s testimony is not relevant to any matter before the Court.

19.  Admitted that the transcript so provides.

20. Admitted that the transcript so provides.®

21.  Admitted that the transcript so provides.

22. Denied. | ‘

23. Admitted ih part and denied in part. It is admitted that the Defendant
might attempt to introduce such evidence. Itis denied that such eVidence is admissible.
The Court is the expert on the law. See Watlers v. State Employees’ Retirement Bd.,
955 A.2d 466, 471 n.7 (Pa. Commw. 2008) .(“It is well-settled that an expert is not
permitted to give an opinion on a question of law... The law is evidence of itself, and it is
up to the courts, not a witness, to draw conclusions as to its meaning.”; citations.
omitted); 4f Valley Associates v. Bd. of Supervisors of London Grove Twp., 882 A.2d 5,

14 n.12 (Pa. Commw. 2005) (citing Browne v. Commonwealth, 843 A.2d 429, 433 n.1

® This answer presumes that “Eshbach’ refers to former Senior Deputy Attorney General Jonelle
‘Eshbach. ‘ '
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-' (Pa. Commw. 2b04)). See also Bessemer Stores Inc. v. .Reed Shaw Sternthouse, Inc.,
344 Pa. Super. 218, 223, 496 A.2d 762, 765 (19_85) (legal conclusions are
inadmissible). -

24.  Admitted in part and denied in part.. See §] 23, above.

25.  Admitted in part and denied in part. See 1] 23, above.

26. Admitted in part and denied in pé]‘f. See ] 23, above.

27. Neither admitted nor denied. This parégraph is a statement of law to
which no response is required. To the extent that a response is required, the paragraph
is admitted in part and denied in part. It is admitted that the paragréph is an accurate
statement of the law. It is denied that the Defendant is entitled to relief based thereon.
Any fact recited in this paragraph is denied and proof thereof- is demanded.

28.  Neither admitted nor denied. The Commonwealth does not have sufficient
information to respoﬁd to this paragraph of the Motion. Te the extent a response is
required, the allegation is denied and proof thereof is demanded.

.29.‘.- - Neither admitted nor denied. The Commonwealth does not have sufficient
information to respond to this paragraph of the Motion. To the extent a response is’
required, the allegation is denied and proof thereof is demanded. Further, the
Supervising Judge advised Defendant Schultz of his constitutional right to remain silent
before thé érand Jury. Ex.hribrit C at 8-9. |

30.  Neither admitted nor denied. ~li'he CommonWeaIth does not have sufficient
information to respond to this paragraph of the Motion. TQ the extent a respohse is
required, the allegation is denied and proof thereof ‘is demanded. It is specifically

denied that any “abusive and confusing questioning” took place.
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31.  Admitted in part and denied in part; See | 23, above.

32. Admitted in part and denigd in part. See [ 23, above.

33.  Neither admifted nor denied. This paragraph is a conclusion of law to
which no respdnse is required. To the extent that a response is required, it is denied
that the Defendant is entitled to relief.

34, Admitted.

35. Admitted._

36. Admitted that representatives of the Office of Aftorney General’ knew _
Attorney Baldwin’; iitlé and that she appeared and stated that'she was representing the

37.  Neither admitted nor denied. The documents speak for themselves and
any aﬁempt to characterize the contents of the documents is denied.

38. ‘Neither admitted nor denied. The documents speak for themselves and
~ any attempt to characterize the contents of the documents is denied.

39. Admitted in part and denied in part. [t is admitted that each Defendant

recalled the report by McQueary in a different way. It is denied ;that inconsistent recall
'v_\_(__ould necessarily lead members of the Office of Attorney General to “know” that
witnesses will lie under oatH or that their testimony would be inconsistent.

40. Denied. The Office of Attorney General was not be aware of any actual
conflict of interest on the part of Attorney Baldwin and therefore had no basis for raising
the conflict before the_ Supervising Judge.

41.  Neither admitted nor denied. This paragraph is a statement of law to

which no response is required. To the extent that a response is required, the paragraph
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is admitted in part and denied in part. It is admitted that the paragraph is an accurate
statement of the law. [t is denied thét the Defend_ént is entitled to relief based thereon.

| 42. }Neither admitte.d nor denied. This paragraph is a statement of law to
which n‘o response is required. To the extent that a response is required, the paragraph
is admitted in part and denied in part. It is admitted that the paragraph is an accurate
statement of the law. It is denied that the Defendant is entifled to relief based thereon.

43. Neither admitted nor denied. Trris paragraph is a statement of intent as to
which the Commonwealth has no information, it is admitted that the Office of Attorney

?"Generai. did not provide notice to the Sl_J__p__ervising Judge of any conflict of interest
bec_ause it ha_d no basis for doing so.

44, Neither admitted nor der1ied. This paragréph is a conclusion of law to
which rro response is required. To the extent thvat a response is required, the paragraph
is admitted in part and denied in part. itt is admitted that this paragraph recites
appropriate’ .actions when the Supervising Judge is notified of an actual conflict of
inrerest. It is denied that such actions are the only actions that the Supervising Judge
might take. Further, it is denied that notice to the Supervising Judge was required in

this case. R

45, | Denied. 7

46.  Admitted in part and denied in part. Seeq 23_, above.

47. Admitted in part and denied in pari. See | 23, above.

48. Denied. ‘It is specifically denied that any conflict on the part of counsél
gave the Defendant the right to commit Perjury or excused the commission of Peijury.

49, Denied.
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50.
51.
52.
53.

o4.

5.
8.

~Denied.

Denied.
Denied.
Denied.

Denied.

IIl. DEFENDANT SCHULTZ’S OMNIBUS PRETRIAL MOTION

Admitted.
Admitted.
Admitted.
Admitted.
Admitted.

Neither admitied nor denied. The Commonwealth does not Have sufficient

information to respond to this paragraph of the Motion. To the extent a response is

required, the allegation is denied and proof thereof is demanded.

7.

Neither admitted nor denied. The Commonwealth does not have sufﬁcient

information to respond to this paragraph of the Motion. To the extent a response is

required, the allegation is denied and proof thereof is demanded.

8.

Neither admitted nor denied. The Commonwealth does not have sufficient

information to respond to this paragraph of the Motion. To the extent a response is

- required, the allegation is denied and proof thereof is demanded.
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9. Neither admitted nor denied. The Cotnm’onwealth does not have si.lfficient,
information to respond to this paragraph of the Motion. To the extent a re'sponse is
required, the allegation is denied and proof thereof is demanded.

10. Neither admitted nor denied. The Commonwealth does not have sufficient
information to respond to this paragraph of the Motion. Tothe extent a response is
required, the allegation is denie_d and proof thereof is demanded.

11.  Neither admitted nor de-nied. The Commionwealth -cioes not have sutficient
information to reépond to this paragraph of the Motion. To the extent a response is
required, the aIIegeition is denied and proof the.reof is demanded. | |

12. Admitted.

13.  Admitted that representatives of the Office of Attorney General were so
. informed by Attorney Raldwin. |

14.  Neither admitted nor denied.‘ The documents speak for themselves and
any attempt to characterize the contents of th_é documents is denied.

15. Neitherv admitted nor denied. The documents speak for themselves and
any attempt to characterize the contents of the documents is denied.

16.  Denied. |

17.  Admitted in part and denied in part. It is admitted that each -Defendant
recalled the report by McQueary in a different way. It is denied that inconsistent recall
would necessarily lead members ot the Office of Attorney General to be “aWare” that
witnesses will lie under oath or that their festimony would be inconsistent. It is further
. denied that Defendant Schultz’s recall of the 1998 incident would be “inconsistent” with

Defendant Curley’s lack of recall of that incident.
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18.  Neither admitted nor denied. This paragraph is a statement of intent as to
which the Commonwealth has no information. It is admitted thét the Office of. Attorney
General did not provide notice to the Supervising Judge of any conflict of interest
because it had no basis for doing so. | .

19. * Admitted in part and denied in parf. It is admitted that the Office of
Attorney General did not move to disqualify counsel. [t is denied that th-e Office of
Attorney General waé “keenly aware” of any conflict of interest.

' ZO. Admitted that thé tranécript S0 provides.

21.  Admitted that the transcript so provides.

22.  Denied.

23.  Admitted.

24. Neither admitted nor denied. A hearsay, after-the-fact statement by an
attorney representing the Pennsylvania State University is not relevant to any matier in
iséue before the Court. To the extent that a -fesbonse is required, it is admitted that the.
Harrisburg Patriot-News so reborted. It is denied that the opinion of ancther attorney
would have any legal effect on the statué of counsel as representing or not representihg
the Defendant.

25. Neither admitted nor denied. To the extent a response is required, the
allégations of this paragraph are denied. See Y 24, above.

26.  Neither admitted nor denied. The Commonwealth does not have sufﬁcient
information to respond to this paragraph of th'e Motion. To the extent a response is

required, the allegation is denied and proof thereof is demanded.
11
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27.  Neither admitted nor denied. The COmmohwealth‘does not have sufficient
information to respond to this paragraph of the Motion. To the extent a response is
requiréd_, .the allegation is denied and proof thereof is demanded.

28.  Neither admitted nor denied. This paragraph is a statement of law to
which no response is required. To the extent thata response is required, the paragraph
is admitted in part and denied in part. .lt is admitted that the paragraph is an accurate
statement of the law. It is denied that the Defandant is entitled fo relief based thereon.

29. Admitted in part and denied in part. It is admitted that the Defendant
might attempt to introduce such evidénce. It is denied tha’.t such evidence is admissible.
The Court is th‘e expert on the law. See Wafers v. State Empioyees’ Retirement Bd.,
955 A.2d 466, 471 n.7 (Pa. Commw. 2008) (“It fs well-settled t.hat an expért is'not
permitted to give an opinion on a quéstion of law... Thé law is evidence of itself, and it is
up to the courts, not a witness, to draw conclusions as to its meaning.”; citations
omitted); 471 Valley ASSOaiatea v. Bd. of Supervisors of London GroVe Twp., 882 A.2d 5,
14 n.12 (Pa. Commw. 2005) (citing Browne v. Cammoﬁwealth, 843 A.2d 429, 433 n1.
(Pa. Corﬁmw. 2004)). See also Bessemer Stores Inc. v. Reed Shaw Stenhouse, Inc.,

344 Pa. Super. 218, 223, 496 A2d 762, 765 (1985) (legal conclusions are
inadmissible). - | | |

30. Admitted in part and dénied in part. See-ﬂ 29, above.

31. Adnﬁtted in part and denied in part. See 29, above.

32.  Admitted in part and denied in part. See 1] 29, above.

33.  Admitted in part and denied in part. See 1129, above.
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34.  Neither admitted nor denied. This paragraph is a statement of law to

which no response is reqLIired. To the extent that a reshonse is required, the paragraph

- is admitted in part and denied in part. It is admitted that the paragraph is an accurate
statement of the law. It is denied that the Defendant is entitled to relief based thereon.

35.  Denied.

36.  Neither admitted nor denied. This paragraph is a conclusion of Ian to
| which no response is required. To the extent that a résponse is required, the paragraph
is denied. | |

37.  Neither admitted nor denied. The Commonweaith does not have sufficient
information to respond to this paragraph of the Motion. To the extent a re.sponse is
required, the allegation is denied and proof thereof is demandéd. :Further, the
Supervising Judge advised Defendant Schultz of his'. constitutional right to remain silent
before the Grand Jury. Exhibit C at 8-9. -

38.  Neither admitted nor denied. The Commonwealth does not have sufficient
information to respond to this péragraph of the Motion. To the extent a response is
required, the allegation is denied and proof thereof is demanded.

39.  Neither admitted nor denied. The Commthealth does not have sufficiént
information to respond to this paragraph of the Motion. To the extent a response is
required, the allegation i_s denied and proof thereof is demanded.

40. Denied. |

41.  Denied. The questioning was not imprbper.

42.  Admitted in part and denied in part. See ] 29, above.

43.  Admitted in part and denied in part. See {] 29, above.
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44.  Admitted in part and Aenied in part. See [ 29, above.

45. - Denied.

46. Denied.

47.  Neither admitted nor denied. This paragraph is a statement of law to
which no response is required. To the extent that a response i's required, the paragraph
is admitted in part and denied in part. It is admitted that the paragraph is an accurate
sfatément'of the law. .lt is denied that the Defendant is entitied to reli.ef based thereon.

48.  Neither admitted nor denied. This paragraph is a conclusion of law to
which no response is required. To the extent thata response is required, the paragraph
is ’admitted in part and denied in part. It is admitted that this paragraph recites
appropriate actions when the Supervising Judge is nofified of an actual conflict of
interest. It is denied that 'such.actions are the only actions that the Supervising Judge
mighf take. Further, it is denied that notice to the Supervising Judge was required in
this case. |
| 49.  Denied.

50. Admitted in part and denied in part. See | 29, above.

51.  Admitted in part and denied in part. See 29; above.

52.  Admitted in part and denied in part. See ] 29, above.

83, Denied.
54. Denied.
55.  Admitted.

56.  Admitted, with correction. A presentment is not a charging document but

a vehicle by which a grand jury recommends that charges be filed via a criminal
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complaint. Sandusky was not “charged in the same Presentment,” although the
Presentmenf recommended charges against these Defendants and Sandusky. ‘

57. Adrﬁitted in part. 1t is admitted that the “Freeh Report” generated
substantial publicity, both favorable and unfavorable to Defendants. The remainder of
this paragraph is neither admitted nor denied as the document speaks for itself,
- although any characterization of the “Fréeh Rep.or-t” is specifically denied. |

58. Denied.

59.  Admitted in part and denied in part. It is admitted that substantial publicity
attended the trial of Sandusky. The remainder of the parégraph is denied as hyperbolé.

60. Denied. ’

61. Ne:ither admitted nor denied. The Commonwealth.does not have sufficient
information to respond to this paragraph of the Motion. To the extent a response is
required, the allegation is denied and proof théreof is demanded.

62. Neither admitted nor denied. The Commonwealth does not have sufficient
information to respond to this paragraph of the Motion. To the éxtent a response is.
required, the alleg'ation is denied and proof thereof is demanded.

63. Admitted in part and denied in part.- Defendant’s characterizations of the
reééohs for seeking relief are denied. That Defendant séeks such relief is admitted.

64, Admitted in part and denied in part. It is admitted that discovery has been
provided and is ongoing. As to the speéifié items demanded:
| (a) Only one victim ‘interview was recorded and that interview is.
unrelated to the instant charges.

(b)  The recorded interview of Joseph V. Paterno has been provided.
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(c)  The only evidence that might potentially fall within the ‘ambit of Rule
404(b) is evidence of the 1998 incident. Defendants have been provided with
notice of that evidence. |

(d)  Any further written statements or reports will be provided.

IV. MEMORANDUM OF LAW

. A PRETRIAL MOTION TO DISMISS CHARGES THAT IS BASED ON
EVENTS ALLEGED TO HAVE OCCURRED BEFORE A GRAND JURY MUST BE
ADDRESSED BY THE SUPERVISING JUDGE.

Defendants contend that the charges against them should be dismissed or their
Grand Jury testimony suppressed because prior counsel, Cynthia Baldwin, Esquire, had
conflicts of interest based on her representafion of other witnesses during the Grand
Jury invesf[igétion as well as the Pennsylvania State University (Penn State). The first
problem with Defendants’ Motions is that they are directed to the wrong judge. In the
Order granting the application of the Oifice of Attorney General to convene the Thirty-.
Third Statewide investigating Grand Jury, the Honorable Ronald D. Castille, ‘Chief
Justice of the Supreme Court of Pennsylvania, ordered as follows:

The Honorable Barry F. Feudale, Senior Judge of the Court of Common -

Pleas, Eighth Judicial District, Northumberland County, Pennsylvania, is hereby

designated as Supervising Judge of the Thirty-Third Statewide Investigating

Grand Jury. All applications and motions relating to the work of the Thirty-Third

Statewide Investigating Grand Jury — including motions for disclosure of grand

jury transcripts and evidence — shall be presented to said Supervising Judge. ...
In re: Application of Thomas W. Corbett Jr., Attorney General of the Commonwealth of
Pennsylvania, Requesting an Order Diredting that an Additional Multicounty

Investigating Grand Jury Having Statewide Jurisdiction Be Convened, No. 217 M.D.

2010, at 1 1 2 (Pa. December 27, 2010).
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The plain language of the Order of Cou_rt dated De_cember 27, 2010, makes it
clear that the Omnibus Pretrial Motion is properly directed to Judge Feudale, the
Supervising Judge of the Grand Jury that heard the evidence against Defendants and
‘recommended that charges be filed. The crux of Defendants’ Omnibus Pretrial Motions
is that the attorney who represented them during the Grand Jury investigation labored
under a conflict of interest. As such, the Motion should be heard by Judge Feudéle,
consistent with the Order of Cour{, which is consistent with statutory authority relating to
the claims raised by Defendants. See 42 Pa.C.S. 4549(c)(4) (when counsel
representing mulfiple witnesses before grand jury will or is likely to be adversely
affected by representation of another client, supervising judge may order sepa'rate
representation of witnesses). Based on both sources of authority, the Motion should be
denied.

ll. A DEFENDANT IS NOT ENTITLED TO DISMISSAL BASED ON ALLEGED
PROSECUTORIAL MISCONDUCT PRIOR TO TRIAL WHEN JEOPARDY HAS NOT
ATTACHED, WHEN THE CONDUCT OF WHICH THE DEFENDANT COMPLAINS 1S
ATTRIBUTABLE ONLY TO DEFENSE COUNSEL, THE PROSECUTORS HAD NO
AUTHORITY TO ACT TO ADDRESS PURPORTED CONSTITUTIONAL VIOLATIONS,
THERE IS NO EVIDENCE OF THOSE VIOLATIONS, AND THE EXISTENCE OF A
VIOLATION DOES NOT PERMIT A DEFENDANT TO COMMIT A CRIME.

Defendants seek dismissal based on a claim of prosecu'torial misconduct.
Because most such claims are raised in the context of trial, the standard of review
generally is expressed in terms relating to trial:

The phrése “prosecutorial misconduct” has been so abused as to lose any
particular meaning. The claim either sounds in a specific constitutional provision
that the prosecutor allegedly viclated or, more frequently, like most trial issues, it
implicates the narrow review available under Fourteenth Amendment due
process. See Greer v. Miller, 483 U.S. 756, 765, 107 S. Ct. 3102, 97 L.Ed.2d
618 (1987) (“To constitute a due process violation, the prosecutorial misconduct

must be of sufficient significance to result in the denial of the defendant's right to
a fair trial.”) (internal quotation marks omitted); Donnelly v. DeChristoforo, 416
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U.S. 637, 643, 94 S. Ct. 1868, 40 L.Ed.2d 431 (1974) (“When specific
guarantees of the Bill of Rights are involved, this Court has taken special care to
assure . that prosecutorial conduct in no way impermissibly infringes them.”).
However, “[tihe Due Process Clause is not a code of ethics for prosecutors; its
concern is with the manner in which persons are deprived of their liberty.” Mabry
v. Johnson, 467 U.S. 504, 511, 104 S. Ct. 2543, 81 L.Ed.2d 437 (1984). The
touchstone is the fairness of the trial, not the culpability of the prosecutor. Smith
v. Phillips, 455 U.S. 209, 219, 102 S. Ct. 940, 71 L.Ed.2d 78 (1982).

Commonwealth v Tedford, 598 Pa. 639, 686, 960 A.?_d 1, 28-29 (2008).
Similarly, claims of prosecutorial misconduct so egregious as to warrant the
extremé remedy of barring retrial are expressed in terms of conduct during trial:

Under both the federal and state constitutions, double jeopardy bars retrial
where the prosecutor's misconduct was intended to provoke the defendant into
moving for a mistrial. See Oregon v. Kennedy, 456 U.S. 667, 102 S. Ct. 2083, 72
L.Ed.2d 416 (1982); Commonwealth v. Simons, 514 Pa. 10, 522 A.2d 537
(1987). In Commonwealth v. Smith, 532 Pa. 177, 615 A.2d 321 (1992), our
Supreme Court recognized that the standard set forth in Oregon v. Kennedy,
supra, was inadequate to protect a defendant's rights under the Pennsylvania
Constitution. The Court stated:

We now hold that the double jeopardy clause of the Pennsylvania
Constitution prohibits retrial of a defendant not only when prosecutorial
misconduct is intended to provoke the defendant into moving for a mistrial,
but also when the conduct of the prosecutor is intentionally undertaken to
prejudice the defendant to the point of the denial of a fair trial.

Smith, at 186, 615 A.2d at 325 (quoted in Commonwealth v. Martorano, 559 Pa.
533, 537-38, 741 A.2d 1221, 1223 (1999), rearg. denied 1999 Pa.LEXIS 3828
(Pa.12/27/99)). - '

Prosecutorial misconduct includes actions intentionally designed to
provoke the defendant into moving for a mistrial or conduct by the prosecution
" intentionally undertaken to prejudice the defendant to the point where he has.
been denied a fair trial. Smith, at 186, 615 A.2d at 325. The double jeopardy
clause of the Pennsylvania Constitution prohibits retrial of a defendant subjected
to the kind of prosecutorial misconduct intended fo subvert a defendant's
constitutional rights. Id. at 186, 615 A.2d at 325. However, Smith did not create
a per se bar to retrial in all cases of intentional prosecutorial overreaching. See
Commonwealth v. Simone, 712 A.2d 770 (Pa.Super.1998), appeal denied, 557
Pa. 628, 732 A.2d 614 (1998). “Rather, the Smith Court primarily was concerned
with prosecution tactics, which actually were designed to demean or subvert the
fruth seeking process.” [d. at 774-756. The Smith standard precludes retrial
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where the prosecutor's conduct evidences intent to so prejudice the defendant as
to deny him a fair trial. A fair trial, of course is not a perfect trial. Errors can and
do occur. That is why our judicial system provides for appellate review to rectify
~ 7 “such errors. -However, where the prosecutor's conduct changes from mere error

~ to intentionally subverting the court process, then a fair trial is denied. See
Commonwealth v. Martorano & Daidone, 453 Pa. Super. 550, 684 A.2d 179, 184
(1996), affirmed Martorano, 559 Pa. 533, 741 A,2d 1221 (1999). “A fair trial is
not simply a lofty goal, it is a constitutional mandate, ... [and] [wlhere that
constitutional mandate is ignored by the Commonwealth, we cannot simply turn a
blind eye and give the Commonwealth another opportunity.” Martorano, 559 Pa.
at 539, 741 A.2d at 1223 (quoting Martorano & Daidone, 684 A.2d at 184). We
must first determine if Chmiel's claims of prosecutorial misconduct are
meritorious, and then, we must determine if such claims bar retrial on double
jeopardy grounds. ' :

Our standard for a claim of prosecutorial misconduct is as follows:

The primary guide in assessing a claim of error of this nature is to
determine whether the unavoidable effect of the contested comments was
to prejudice the jury, forming in their minds fixed bias and hostility towards

- the accused so as to hinder an objective weighing of the evidence and

- impede the rendering of a true verdict. Commonwealth v. McNeal, 456
Pa. 394, 319 A:2d 669 (1974); Commonwealth'v. VanCliff, 483 Pa. 576,
397 A.2d 1173 (1979). In making such a judgment, we must not lose sight
of the fact that the trial is an adversary proceeding, Code of Professional
Responsibility, Canon 7, E.D. 7-19-7-39, and the prosecution, like the
defense, must be accorded reasonable latitude in fairly presenting its
version of the case to the jury. Commonwealth v. Cronin, 464 Pa. 138,
346 A.2d 59 (1975).

~ Commonwealth v. Rainey, 540 Pa. 220, 235, 656 A.2d 1326, 1334 (1995)
(quoting Commonwealth v. Chester, 526 Pa. 578, 587 A.2d 1367 (1991)).

Commonwealth v. Chmiel, 777 A.2d 459, 463-464 (Pa. Super. 2001).
Defendants point to no specific authority that would permit dismissal based on
purported prosecutorial misconduct and, in fact, the only basis. would be principle of

double jeopardy.
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The first problem with Defendants’ argument is that they fail to present
circumstances implicating double jeopardy concerns.- According to Defendants,7 after
learning of thel Grand Jury investigation, they met with Cynthia Baldwin, Esquire,
regarding their appearance before the Grand Jury. Attorney Baldwin also was General
Counsel for Penn St.ate.. There have been public statements indicating that Attdrney
Baldwin was representing Penn State and _nqt the Defendants in their individual
capacitieé. The Notes of festirﬁony of the Défendants' colloquy and oath before the
Supervising Judge and their appearance before the Grand Jury indicate that Attorney
Baldwin was identified as Defendants’ counsel.

Based on Defendants; own factual récitation, their argurﬁent fails. Plainly,
jeopardy has not attached:

In‘ Pennsylvania, jeopardy does not attach and the constitutional prohibiﬁon

against double jeopardy has no application until a defendant stands before a

tribunal where guilt or innocence will be determined. In a criminal jury trial,

jeopardy attaches when the jury is sworn. In a bench trial, however, jeopardy
| attaches when the trial court begins to hear the evidence.
Commonwealth v. Orfega, 995 A.2d 879, 887 (Pa. Super. 201 0)' (quoting
Commonwealth v. Vargas, 947 A.2d 777, 780-781 (Pa. Super. 2008)) (quofation marks,
citations omitted),r alfoc. denied, 20 A.3d 1211 (Pa. 2011). The jury in this case has not:
been selected, much less-sworn, and no defendant has waived the right to a jury frial.
Jeopardy plainly has not attached and so there can be no double jeopardy violation.

Additionally, there cannot have been an instance of prosecutorial misconduct.

Nothing alleged by the Defendants remotely touches upon the fairness of the (yet to be

7 For purpose of this Memorandum of Law, the facts alleged by Defendants will be presumed to be frue.
As reflected in the Commonwealth's Answer, many of those facts aré denied. However, even assuming
the veracity and accuracy of Defendants’ recitation, they are not entitled to relief, as demonstrated in this
Memorandum of Law. The Commcnwealth continues to deny the facts chalienged in the Answer except
for purposes of its argument herein.
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conducted) trial. At best, the Defendants allege .that counsel during the Grand Jury
investigation had a conflict of interest® and that tﬁe Commonwealth should have taken
aCﬁoﬁ to remove the conflict. They cite no authority for the prdposition that criminal
charges are subject to dismissél under these circumstances. To the contrary, the law is
clear that the Double Jeopardy Clause does not apply. : _ S

: Also, at the time that Atfomey Baldwin represented the Defendants, there was no
actual conflict of interest. Baséd on their interviews prior fo testifying, it appeared that
the Defendants intended to cooperate ih the investigation. Such an action would not
conflict with the interests of the other witnesses represented by Attorney Baldwin, who
also were cdoperating. That the Defendants actually intended to mislead the Grand
Jury and the Commonwealth would not alter the fact that, at the time they were
_ represented by Attorney Baldwin, there was no conflict of interest.

The purported notice to the Commonwealth of the “actual’ conflict of interest was
that Defendant Schultz remembered the 1998 incident while Curley said that he did ot
remember it. That one witness does not remember an incident that the other
remembers does not make their testimony “incoh'sistent,” és the Defendants contend.

“The matter would have been different if Defendant Curley had testified that the 1998
incident never occurred, but that was not his statement and not his testimony. This
information simply did not reveal a conflict of ihterest.

Moreover, the Defendants’ statements would not impact on any purported duty
on the part of the Commonweaith to act with res'pect to the rep'resentatioﬁ of multiple

witnesses. ‘The Commonwealth had no reason to question Attorney Baldwin’s conduct

% Defendants ignore the fact that they benefitted from the multiple representation in that he learned about
the testimony of other Penn State witnesses.
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when all of her clients had the same interest. In fact, the Invéstigating Grand Jury Act,
42 PaCS §§4541~4553 pr&idés ;chat an attbrne‘y' “shall not continue inr multiple
- representation of clients in a grand jury proceeding if the exercise of fhe independent
professional judgment of an attomey on behalf of one of the clients will or is ]ike!y to be
adversely -affected by his representation of another client.” 42 Pa.C.S. § 4549(c)(4).
~ The supervising judge makes the final determination “that the interest of an individual
will or is likely to be adversely affected.” /d. Noticeably absent from this provision is
any authority or duty on the part of the attorney for the Commonwealth to usurp the role
of deféns_e counsel and inquire whether counsel has an actual conflict of interest even
when there is no apparént conflict of interest and no basis fof believing that a conflict
exists. A failure to commit such a flagrant violation of the attorney-client relationship
does not constitute prosecutorial miécénduct. |

Simply stated, multiple représentafion does not necessarily amount to a confﬁct
of interest, and so ml;lltip!e representation is bermitted except as limited by § 4549(c)(4).
And it is defense counsel and the supervising judge who are primarily charged with
_recognizihg a conflict of interest and remedying the situation.® Significantly, defense
counsel does so in “the exercise of ... independent professional judgment” A
prosecutor is not familiar with discussions between counsel and the clie.nt, does not
know the goal of the representation, and does not know the substanée of any

anticipated defense. The prosecutor therefore has a limited ability to “exercise ...

® This is not to say that the Commonwealth has no interest in ensuring that a defendant has adequate
representation and that the judicial process is protected. See, e.g., In re Paradyne Corp., 803 F.2d 604,
608 n.7 (11" Cir. 1986) (government had standing to move for disqualification of defense counsel based
on its interest in preventing reversals and its duty to report ethical violations to the court).
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independent professional judgment” and must rely on information-available through the.
record and , to some extent, from defense counsel.

In thls case, the  Commonwealth kﬁew that_defense_counsel was experienced
and aware of the possibility of a conflict. The information available to the
-Cgmrq§nwealth---also,inclu_ded the fact thét the .Defendants apparently .intended to
cooperate, as evidenced by their statéments. There would be no reason under these
circﬁmstances for the Commonwealth to jump to the conclusion that aﬁ actual conflict of = -
interest existed. The Commor'lwealfh could not know that the Defendants intended to
provide inaccurate testimony.

Given that there was no conflict qf interest, actual or apparent,' the fact that the
Commonwealth had no basis for moving to disqualify defense counsel also leads to the
conclusioﬁ that there was no prosecutorial misconduct. There certainly was no’
prosecutorial misconduct so egregious as .to implicatg do_uble jeopardy principles,
présuming that those principles apply to Gra.nd Jury proceedings. |

The Defendants also claim that the purported conflict of interest violated their
right to éounsel. Succinctly stated, the. Fifth Amen;lmentv right to counsel applies to
custodial interrogation and means simply that if the person in custody affirmatively asks
for counsel, questioning must cease. Commonwealth v. Briggs, 12 A.3d 291, 319-320
and n. 30 (Pa. 2011), cert. denied, 132 S. Ct. 267 (2011). See also Miranda v. Arizona,
384 U.S. 436 (1966). ,

In addition to the fact that there was no conflict, as discussed above, the
Defendants were not in custody at the time of their testimony. Commonwealth v.

Columbia Investment Com., 457 Pa. 353, 361-362, 325 A.2d 289, ‘293-2_94 (1974)
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(subject of a grand jury subpoena is not “in custody” for purposes of Miranday). See also
United States v. Mandujano, 425 U.S. 564 (1976) (pI'u‘raIity; defendant need not have
been providéd with Miranda warnings before grand jury testimony that formed the basis
for perjury pro.secution).10 | | |

- ——-— -—- - The-other constitutional source of the right to counsel is the Sixth Amendment. _

The right to counsel attaches at a particular point in time which reflects its
“criminal prosecution” roots: “[A] criminal defendant's initial appearance before a
judicial officer, where he learns the charge against him and his liberty is subject
to restriction, marks the start of adversary judicial proceedings that trigger
attachment of the Sixth Amendment right to counsel.” Commonwealth v. McCoy,
601 Pa. 540, 975 A.2d 586, 590 (2009} (quoting Rothgery v. Gillespie County,
Tex., 554 U.S. 191, [213], 128 &. Ct. 2578, 2592, 171 L.Ed.2d 366 (2008)).

Commonwéalth v. Colavita, 606 Pa. 1, 28, 993 A.2d 874,.890-891 (20‘1 0). In this case,
épar‘[ from the absenée of. an actual conflict of interest as discussed above, the
Defendants had not been charged at the time that the purported conflict of interest
existed, i.e. during the Grand Jury proceedings. By the timé of their preliminary"
arraignment, when the right attached, the Defenda_lnts had retained new counsel. There
was no deprivation of the constitu_tionai right to counsel."
The Defendants also claims to be entitled td relief based on a purported violation
of 42 Pa.C.S. § 4549(c)(4). Again, there was no actual conflict of interest, and so that |
_ statutory provision was not violated. Mpreover, § 4549(c)(4) confers on the
Co_mmonWeaIth no du_ty_to affirmatively investigate every multiple representation based

on the possibility of a conflict of interest. The onus is placed on defense counsel to

' Any argument under Article |, § 9 of the Pennsylvania Constitution also fails, as the rights protected
under that provision are no broader than those protected by the Fifth Amendment. Commonwealth v.
Arroyo, 555 Pa. 125, 134-135, 723 A.2d 162, 166-167 (1999).

" The right to counsel under Article I, § 9 also attaches at the formal initiation of adversanal judicial
proceedings, as the provision is cotermlnous with the Sixth Amendment. Arroyo at 138, 723 A.2d at 167;
McCoy at 546-547, $75 A.2d at 590.
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make an independent professional judgment fegarding any conflict and the supewfsing

. jﬁdge then exercises discretion to allow counsel to cbntinue or to substitute counsel. It
should be added that § 4549(c) provides for no reIiéf in the form of dismissal or
disqualification of the Office of Attorney General, as the Defendants seek. It aHows only

. — - — - - _ for the substitution of counsel.

The only other potential source of authority rélating to the relief sought by the
Defendants is the Pennsylvania Rules of Professional Conduct, specifically 1.7 (relating
to current conflicts of interest generally), 1.8 (relating to specific conflicts of interest),
1.16 (relating to declining or terminating representaticn), 8.3 (relating to reporting
professional nﬂisconduct), and 8.4 (defining professional misconduct). However, any
purported vib!ation of those Rules is, at best, a basis for disciplinary proceedings and
not a basis for relief .in this Court because “[t]he rules that govern the ethical obligations
of the iegal profession (presently, the Rules of Professional Conduct) do not constitute
substantive law.” Commonwealth v. Chmiel, 558 Pa. 478, 495, 738 A.2d 406, 415
(1999) (citations omitted).

In short, apart from failing to raise an acfual conflict of interest of which the
CommonWealth should have been aware, the Defendants cite no éuthority for the
proposition that an alleged conflict of interest on the part of counsel at the time of a .
Grand Jury investigation warrants dismissal of chargés, particularly Perjury. : Effectively,
_ft_he Defendants’ '.argun_']entramounts to a contention that appeéring before a Grand Jury
wit_h conflicted counsel allows a witness to lie to the Grand Jury. No legal authority is

~ cited for such a proposition because no such authority exiéts.

% * *
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Defendant Schuliz élso complains of the pretrial publicity associated with this

case but does not request a change of venue or venire. Rather, Defendant Schuitz

requests relief relating to the manner in which voir dire will be conducted. The

Commonwealth takes no position on that issue and leaves the conduct of voir dire to the

lids, etion of the Court.

WHEREFORE the Commonwealth respectfully requests that this Honorable

Court enter an Order denying the Defendants’ Omnibus Pretrial Motions.

By:

- By:

OFFICE OF ATTORNEY GENERAL
Criminal Law Division

16" Floor-Strawberry Square
Harrisburg, PA 17120

(717) 787-3391

Date: November 14, 2012

Respectfully submitted,
LINDA L. KELLY
Attorney_GeneraI

@d_‘n,ﬂff l@ @wym@f ﬂaf gbb l@

" BRUCE R. BEEMER
* Chief of Staff

Attorney No. 76148

O, et i

JAMES P. BARKER
Chief Deputy Attorney General
Attorney No. 67315
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VERIFICATION

,The facts recited in the foregoing Commonweaith's Answer to Defendants’
- Omnibus Pretrial Motions are true and correct to the best of my knowledge and belief.

This statement is made with knowledge that a false statement is punishable by law

By: M@Mp&%@@é
BRUCE R. BEEMER

Chief of Staff
Attorney No. 76148

o ol oot

JAMES P. BARKER
Chief Deputy Attorney General
Attorney No. 67315

- _ under 18 Pa. C.S. § 4904(b).

OFFICE OF ATTORNEY GENERAL
Criminal Law Division

16" Floor-Strawberry Square
Harrisburg, PA 17120

(717) 787-6346

Date: November 14, 2012
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CERTIFICATE OF SERVICE
[ hereby certify that 1 am this day serving one copy of the foregoing
Commonwealth’s Answer to Defendants’ Motions for Severance of Counts and

Defendants with Memorandum of Law upen the persons and in the manner indicated

_ _below: - _
Via U.S. First-Class Mail,
Postage pre-paid:
Caroline Roberto, Esquire : Thomas J. Férrell, Esquire
Law & Finance Building Farrell & Reisinger
5" Floor 436 7" Avenue, Suite 200
429 Fourth Avenue : - Pittsburgh, PA 15219
Pittsburgh, PA 15219 (412) 894-1380
(412) 391-4071 (Counsel for Gary Charles Schultz)

(Counsel for Timeothy M. Curley)

Carolyn C. Thompson, Esquire
~ Dauphin County Courthouse
- Court Administrator's Office .
101 Market Street, Suite 300
Harrisburg, PA 17101
(717) 780-6624 .
(District Court Administrator)

: Q]Wm@@w%}

JAMES P. BARKER |
Chief Deputy Attorney General
Attorney No. 67315

B

-

OFFICE OF ATTORNEY GENERAL
Criminal Law Division

16" Floor-Strawberry Square
Harrisburg, PA 17120

(717) 7876346

Date: November 14, 2012
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COMMONWEALTH OF PENNSYLVANIA
THIRTIETH STATEWIDE INVESTIGATING GRAND JURY

3 IN RE: NOTICE NO. 29

4 .
TRANSCRIPT OF PROCEEDINGS

GARY SCHULTZ, calied as a witness,
being previously sworn, tesvified as follows:

EXAMINATION

5 OF GRAND JURY 5
& ST 6 BY MS. ESHBACH:
7 WITNESS: e'fG_f\BY,S_C,HULTZ { 7 Q would you please introduce yourself
& DATE: JANUARY 12, 2011, 12:02 P.M, 8 to the Grand Jury and spell your last name for the
9 PLACE: STRAWBERRY SQUARE 9 court reporter's benefit?
VERIZON TOWER, EIGHTH FLODR
10 WALNUT STREET 10 A Sure, My name is Gary Schultz,
" HARRISBURG, PA 17120 N L am-a_retiredseniorvice
12 aéﬁggAﬁingg?Rgg&éngsEPERSON 12 president for finance and business at Penn S$tate
Ti3" T ' ) 13 University.
14 COUNSEL PRESENT: 14 Q You are accompanied today by counsel,
15 OFFICE OF THE ATTORNEY GENERAL 15 Cynthia Baldwin; s that correct?
BY: JOMELLE ESHBACH, ESQUIRE .
16 FRANK FINA, ESQUIRE - 1§ A That is correct.
17 FOR -~ COMMONWEALTH 17 Q when did you retire from the e _ e o I
18 PENNSYLVANIA STATE UNIVERSITY 18 university?
s BY: CYNTHIA BALDWIN, ESQUIRE 1o A In June of 2009,
20 FOR - GARY SChuLT2 20 Q In June of 2002, did you occupy that
21 21 position as senior vice prasident?
SHANNON MANDERBACH .
72 REPORTER-NOTARY PUBLIC 22 A Yes, I did.
23 23 Q. Could you please explain to the Grand
24 24 Jury in that capacity what operations of the
25 25 university were under your authority?
4
1 INDEX 1 A Yaes. within an academic institution,
2 } EXAMINATION 2 we have the chief academic officer. That's
‘3 WITNESS PAGE 3 commonly referred to as tha provost. That's not
4 Gary schultz 3 ¢ me. I really run the operations of the )
5 C 5 university, the physical plant, all the facilities
6 ¢ and services of those facilities, all the housing
7 7 and food services; iF you have ever been on Penn
8 8 State campus, the Nittany Lion Inn, the ai rport,
3 s all kinds of printing and fleet, human resources,
10 10 university palice, and a1l the finance elements of
11 11 the university which would fnclude the controller,
12 12 the budget office and the investment office.
13 13 @ with regard to Penn State’s athletic :
] 14 program, the Grand Jury has already met the ,
15 15 athletic director. could you explain your |
16 16 position vis-a-vis Mr. curley as the athletic ’
17 17 director? ’
18 18 A Yes. Mr., curley directly reports to
19 15 the president of the university, but kind of a
20 20 day-to-day werking arrangement is that he would
21 z1 often behave like he reported to me as well.
22 22 Q@ 1'd Tike to direct your attention to
23 23 a time around spring break of 2002 as it's been
24 - 24 reported to us. Do you recall being called and
25 25 requested to attend a meeting with Coach paterno
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s 13

1 there was a police investigation in 19987

2 A well, I know the police were

3 4dnvolved, but my recollection is that it was

4 decided that this child protection agency would be

@ Knowing that there was an incident in
1998 involving a boy or boys and the incident in
2002, did you not feel it was appropriate to
further investigate the fncident to determine if
something truly sexually inappropriate had:

15

5 the better entity to do the investigation. 5

8 Q Were you, yourself, ever questioned & occurred on campus?

7 with regard to that '98 incident? 7 . A Yes, Again, '98 was investigated.

8 A I don't recall I was, no. ¢ There was an allegation. I have no idea what the

] a0 Do you know if aﬁy criminal charges o conclusion of that investigation was, whether

10 arose from the 1998 report? 10 there was any merit to the allegation or not. T
11 A To the best of my knowledge, there 11 did have the impression that ft concluded without
1z were none. ety charges—being—Filedi—The—tneident—in-20025
13— what did.you_understand the 1998 13 -aga'in, 1 recall that it was also turned over to
14 incident, in a general way, to allege? 14 that same agency for investigation and it's

15 A Again, I thought that it had some 15 appropriate for them to do that, not for me to
16 basfs of inappropriate behavior, but without any 16 determine the name of the boy. I wasn't doing an
17 specifics at all. 17 investigation.

18 Q At the time of finding out in 2002 18 Q bo you remember whether the pistrict

19 about the allegations of the inappropriate conduct 13 Attorney was consulted at all in the 1998

20 in the shower by Sandusky, you were aware of the zo ‘investigation?

21 1998 allegations -- 21 A I believe the District Attorney was

22 - A That's correct. . 23 in 1098. T think, again, my recollection =~ this
23 Q -~ of the same nature involving 23 s a long time ago. But my recollection was that
24 Sandusky? 24 between the university police chief and the

25 A An allegation, yes. 25 District Attorney and perhaps uﬁiversity Tegal

14 i

T Q It's your testimomy that you believed 1 counsal and myself, the decision was made to use
2 the 2002 'inc1'~dent was reported to the same agency, 2 the child protection agency as the appropriate

3 that child protective services agency, for an 3 dinvestigative agency.

1 4investigation as the '98 one had been? 4 Q Who was the university legal counsel ‘

5 A That's my recollaction, yes. 5 when that decision was made?

5 a Yol did not meet with Jerry sandusky 6 A His name was Wendell Courtney.

7 about any of these incidents whatsoever? 7 Q He was with the firm of Mcauaide

] A No, I did not. s Blasko?

) qQ Did Tim Curley report back to you s A That's correct.
10 about his contact with Jerry Sandusky regarding 10 0 Do vou balieve that you may be in
11 the incident in 20027 11 possession of any notes regarding the 2002
12 A I can't say for sure. T had the 12z incident that you may have written memoriatizing
13 impression that Tim did follow through and make 13 what occurred?
14 sure Jerry understood that he was no longer 14 A I have none of those in my
15 permitted to bring sacond Mile children into the 15 possession. I baliave that there were probably
is football facility. 16 notes taken at the time. Given my retirement in
17 q Did you, yourself, ever attempt To 17 2009, if I even had them at that time, something
18 determine the identity or age of the boy in the 18 that old would have probabTy been destroyed, I
19 shower in the 2002 incident? 19 had gquite a number of files that I considered
20 A Mo. 20 confidential matters that go back years that
21 qQ Do you know if any.one in the 21 didn*t any longer seem pertinent. I wouldn't be
22 university under your auspices then when you were 22 surprised. In fact, I would guess if there were
23 senior vice president attempted to Tearn that 23 any notes, they were destroyed on or befors 2009.
z4 information? ‘ 24 o vou indjcated that you consutted with

25 Tim curley. Did you agree with his

25 A No,
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: recommendations as to .how this should be handled? 1 ‘ A I probabTy would have been able to,

2 A I don't know if it was a . 2 but it was my practice that I didn't ask the

3 racommendation but, yes, we reached agreement, I 3 police for police reports.

4 can't remember if I recommended, he recommended or 4 Q In 2002 whett you became aware of this

5 who recommended, but at the conclusion of 5 allegation in the shower, did you then seek out

s discussfon, there was agreement. There was no s the 1998 report to find out what it was that

7 disagreement. . 7 Sandusky specifica11y was ailleged to have done?

8 Q pid you, yeurself, directly consult 8 A No, I did not, Honestly, T don't

o with Graham spanier, the president of the ¢ know what the procedures are. I assume that that
10 university, concerning the 2002 incident? 10 treport was with the child protection agency and
11 A T heljeve s0., It was a routine way 11 not Penn State University Police, T thought the
12 of kind of handling business, that I would've had 12 police turned it over and that investigation was
13 a conversation with the president about such a 13 then handled independently.

14 matter, yes. ) 14 O You thought that the university

15 q Did the president of the university 15 police would not have kept any kind of record of
16 express concarn zbout this incident at the time it 16 that investigation?
17 was reported to him? 17 A That there was a —~‘yeah, I think

18 A very similar to mine and Tim's, yes. 18 they would have a record that a complaint was

19 We took it seriously: 18 received and that it was turned ever. But I

20 Q Dpid President Spanier appear to 20 wouldn't have assumed that they would have the
21 approve of the way ‘in which you and Athletic 21 report from the other agency.
22 Director Curiey handled this? 22 Q You wouldn't assume that the police
23 A Yes. Again, my recollection was that 23 would keep reports of all their investigations
24 there was agreement, 24 that they have conducted?
25 QG Do you know if President Spanier was 25 A They didn't conduct it. The other

20

18
i aware of the 1998 incident at the time of the 2002
z incident?
3 A I believe so, yes.
4 Qg why do you believe s0? Did you tell
s him. or was it discussed?
6 A Again, I don't remember the specifics
7 of the conversation I had with him, but it would
a have been a routine kind of way of handling
s things, that I would have kept him informed about
10 the "98 as weli as the 2002 reports.
11 o You knew, of course, that the
1z incident in 1998 was alleged to have taken place
13 very similarly in the rash Building in the shower
14 with a young boy or more than one young boy?
15 A I honestly don’t recall that '98 I
16 knew anything about the details of what the
17 atlegation was from the mother. I do recall there
18 was a mother with a young boy who reported some
19 inappropriate behavior of Jerry sandusky. But I
20 don't recall it béing reported in the tash
21 Building or anything of that sort.
2z Q The reports or that were something
23 that you could have had access to as the director,
24 the police being under your purview of the

25 umiversity; is that correct?

1 agency did was my understanding., So, yeah, I
believe they have reports of investigations that
3 they have done, but this I thought was turned over

[N}

to another agency.
5 Q  You knaw the university police were
invelved in the 1998 investigation, right?

=

7 A Yes.

8 Q But you didn't attempt to find out

whather they had anything that would substantiate
10 Or cause you to come to some concTusions regarding

w

11 the 2002 fncident and whether or not it might have
12 actually occurred? That didn't occur to you, to
13 check into the 1998 dincident more Firmer?

14 7 A No.

15 a aAnd you didn't attempt to Find out

16 anything about the identity of the youth that was
17 in the shower in 20027

18 A NO.

19 g You've referenced and Mr. curley also

20 referenced reporting this incident to the second
21 Mile. You've indicated that you thought this was
22 & child fron the Second Mile in the 2002 incident
23 and we know that in the 1998 incident it was a

z4 Second Mile child. why did you think that a

25 Second Mile child was involved in the 2002

o
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incident when you didn't investigate to make sure?

A well, I'm not sure that I knew for
sure it was a Second Mile child in 2002. I think
I knew that it was a younger boy. I'm not sure I
knew definitively it was a Second Mile child.

Q Did you have occasion to see Sandusky
in the company of young boys who were affiliated
with the secend Mile program? '

A I would see Jerry from time to time

Sow

@

23

something like that was going on in the Jocker
roci and perhaps in the course of that, that
somebody might have grabbed the genitals, that
Jerry might have grabbed the genitals of the boy.
T.had no impression that it was anything more
serious than that. That was my impression at the
tima.

qQ bidn't you previously tell us in our
interview that you had the Tmpressien -- I have it

9
10 at Second Mile events in the presence of Tots of 10 written down - that this was inappropriate sexual
11 children, sure 11 conduct?

}344,4,9,,Did you ever see him on university 12 A Again, depending on what you call --
13 property étré;§ﬁ£{ﬁéu@}th boys who were of that 13 T mean, grabbing the genitals of the boy is what I
14 age, Second Mile age? 12 had in wind. Now, is that sexual? Yes.
15 A well, technically, yes. I mean, some 15 Q we can a1l agree that an adult male
16 of the second Mile fundraising events and so forth 16 under no circumstances other than a doctor should
17 would be held on university preperty in either the 17 be grabbing the genitals of a young boy?
18 Nittany Lion Inn or the Penn Stater. So, yes, I 18 A I agree completely with that,
19 woutd see him at those events. 19 Q@ And that it doesn't happen
20 qQ woid you ever see him around at any 20 accidently?
21 football games or foctball practices with kids? 21 A Rather than just agreeing to I
22 A No. 22 thought it was sexual conduct or misconduct, I'm
23 Q It that because you didn't go or 23 explaining what I really thought might have gone
z4 because you didn’t see him? 24 oh, You know, you can define that as you want.
25 A I don't go to the practices. I do go 25 I'm telling you what I thought was goihg on,

22 24

1 to tha games. There's a hundred some thousand 1 Q@ would you agree with me that if it

2 people. I don't know if I saw Jerry there. 2 had heen sodomy, that is, anal sex, that would

3 Q so you're indicating that as far as 3- clearly be inappropriate sexual conduct?

4 you know, no one from the university investigated q A No .doubt.

5 the 2002 incident at all? s BY MR. FINA:

§ A Yeah. As far as I know, the 8 Q sir, I just want to be real clear on
7 university asked the other agency to follow up as 7 this. It was your -impression after you talked to

e ft did in '98. 8 McQueary that this was about some physical

] g one more thing I just want to be 9 copduct, some horsing around, some wrestling that
10 clear on. When you met with Mike McQueary, was it 10 resulted in contact with a boy's genitals in the
11 or was it pot your impression that he was 1:. context of wrestling. That was your impression of
12 reporting inappropriate sexual conduct, your 12 what McQueary was reporting to you?

13 impression -- 13 A I don't recall what mcqQueary

14 A Yes, 14 specifically reported, but I can tell vou that I,
15 Q Znappropriate sexual conduct by Jerry 15 after going through whatever we went through in
18 Sand"usky? 16 2003, had that impression that that was probably
17 A You know, I don't know what sexual 17 the kind of thing that had taken place.

18 conduct’s definition to be, but T told you that my 18 @ Nothing else? No further sexual

19 impression was -- you know, Jerry was the kind of 13 conduct?

20 guy that he regularly kind of 1ike physically 20 A No, I had no basis ~-

21 wrestled people. He would punch you in the arm. 21 Q No intercourse?

27 He would s¥ap you on the back. He would grab yéu 22 A I had no basis of anything else, and

23 and get you in a headlock, etc, That was a fairly 23 I only formed the impression that I had based on
24 common clowning around thing. 24 kind of what I cbserved of Jerry and the kind of
25 T had the impression that maybe 25 horsing around that he does.
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1 Q WMo, no. Please follow my 1 A well, the child protection agency,
2 guestioning. I'm not asking you what impression 2 the same one.that I think handled the 98
3 you had of your observations of Mr. Sandusky over 31 investigatien. '
¢ the years. I'm asking you of your impressfon, F] qQ sir, it might surprise you te knew
s what you Tearned From Mr. McQueary, what he 5 that the *98 investigation was handled by your
5 observed in the shower. s police department and there's a --
7 A 1 don't recall himself telling us 7 A In its entirety?
s what he observed specifically. 8 Q There's a 95-page police report on
7 Q what generally did he report? s that incident.
10 A I believe that he said that he saw 10 A In it's entirety?
11 something that he felt was inappropriate between 11 Q Correct.
12 Jerry and a boy. 12 A wow. I thought that it was turned
130 and from his saying along the Tine of 13 over to the child protection agency for
14 something inappropriate, you took, oh, they must 11 investigation.
15 have been wrestling and maybe he touched the kid's 15 o Did it ever occur to anybody that the
16 groin? 16 police might need to be contacted, either campus
17 A I could imagine that might have taken 17 poltice or this entity known as the Pennsylvania
18 place, yes. ) 18 State Pb'h'ce? e o ) ) o o o o
.19 G Was mcQueary upset? Was he emotional 19 A I don't recall that we talked abouf
20 about this? ) 20 it being turned over to the police.
21 A No, I don't recall him being upset. 21 Q That was never part of the
22 Q He was calm; he was collected? 22 discussions between you and curley or you and
23 A Yes. 23 spanier or you and anyhody else? — — e
24 Q Nobody, not you, nor curiey, nor 24 A No,
25 anybody else went back to McQueéry and asked for 25 Q Are you aware of any memorandums or
26 28
1 specifics or at the time asked for specifics? 1 any written documents other than your own notes
2 A No. Again, I recalled that we asked 2 that existed either at the time of this incident
3 this agency to do the investigation and I would 3 or after this incident about the 2002 events?
q 1ef them follow up. 4 A No.
s @ The agency that you were nevar 5 Q would that be standard? would that
¢ interviewed by, correct? 6 be the way the university operates when an
7 A That's correct. 7 allegation is made against a current employee or a
] Q Are you aware of anybody at the s very famous prior employee, that nothing be put in
s university who was interviewad by any agency about 9 writing?
10 this incident? ' 10 A The allegations came across as not
11 A About 2002, I don't. 11 that sericus. It didn't appear at that time,
12 Q How is it that this agency, this 12 based on what was reported, to be that serious,
13 whatever it was, would even know who to talk to, 13 that a crime had occurred. we had no indication a
14 to talk to McQueary or to talk to you or to taik 14 crime had occurred.
15 to whoever? Who was supposed to relay this 15 Q@ Do you recollect going to Joe
15 jnformation? 16 Paterno's house on a Sunday to be informed of
17 A I don't recall. ¥ don't recall who 17 this?
18 contacted the agency. 1I'm telling you, to the 18 A No.
19 best of my recollection, I believe that the agency 19 Q No, that you don't recollect? No,
20 was askad to follow up on the investigation. zo that it did not happen?
21 Q At no time did you contact any law 21 A No, Idon't recollect it. again, T
22 enforcement entity or individuals? 22 thought I was informed in a meeting that Joe and
23 A T had the imprassion that that agency 23 Tim and T had at my office, wNow, could jt have
24 had some law enforcement authority. 2¢ happened at Joe's house? Possibly.
25 qQ The agency that you can't identify? 25 Q Would that be unusual, to be called
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to Joa Paterac's house on a sunday 10 discuss
something that wasn't even criminal or sexeal?

A well, it wasn't an averyday thing,
byt Tim and T and others would meet with Joe
waaekends, Sundays and so on. But, yeah, it would
be an fmportant matter if we were meeting with Joe

31
contained in the Master Transcript.)
(witness and counsel enter the room.}
BY MS. ESHBACH:
Q can you gfve me an example of what
you would consider to be inappropriate conduct
that wasn't criminal? we did a Tot of talking

3
7 on a sunday, 7 about what's inappropriate, what's criminal, not
8 BY MS., ESHBACH: g criminal. &ive me an example of conduct -- for
3 g In terms of university policy at the s exampie, a university professor does something to
10 time that you were the senior vice pres-iderit. how 10 & stutjent and a student reports it. I assume that
11 would a matter of inappropriate conduct by an 11 would go to the university police, right?
12 employee be handled, something along the tines of 12 "A No, not ﬁecessarﬂy. You asked for
13 perhaps a theft, criminal conduct? 13 an example. Not all inappropriate conduct is
14 A If there was an allegation of a 14 criminal. ursing at a student in c']-ass, if
15 c¢riminal act, it would be turned over to the 15 you're a faculty member losing your temper,
16 university police for handling. On occasion, 16 perhaps might not be criminal, but it's not
17 depending on the nature of it, university internal 17 appropriate fer a faculty member to do such a
18 audit might get involved initially to do some 18 'thing.
19 background work just to confirm an allegation. 19 Q How about an adult individual being
20 Q@ IF ‘there had been inappropriate or 20 naked in the shower with a young boy and touching
21 eriminal conduct by a student, would that go to 21 that young boy? Clearly inappropriate, right?
22 the provost side of things or would that come to 22 A Yeah, I would say.
23 your side of things? 23 @ But not criminal in your mind, not
24 A well, if it was a criminal act, it z4 potentially criminal? .
25 would be investigated by the police, ves. 25 A T didn't get the 1'mpréss1'bn that
30 32
1 Q How about an incident of criminal 1 there was something 1ike that going on.
2 conduct involving a student athlete? How would 2 @ I thought you said that you thought
3 that be handled? 3 perhaps he had grabbed his genitals?
4 A If it was criminal, it would be the q A well, you know, whether he -- I don't
5 poiice. If it's not, there's an office of student 5 know. T mean, I wasn't toid what was really going
6 conduct. ¢ oh. But 1 he did, if that was what it was, he
7 Q How about, again, inappropriate 7 shouldn't do that. That's inappropriate. I don't
8 conduct of an employee of the university? a know if that's criminal. If it's in the context
9 A IF there was an allegation of scome s of wrestTling or something 1ike that, I don't know.
1o criminal coaduct, it would be hand1ed by the 10 Q@ The Grand Jurors would Tike to know
11 police, -1i -your age.
12 q and, finally, a person in the status 12 A Sixty-one.
13 of Mr. Sandusky who had access to the university 13 Q You retired in may of 20087
14 even though he was ho Tonger an employee? 14 A June.
15 A Same. 15 @ June of 20097
16 Q You're saying that this dncident 16 A Yes.
17 wasn't referrad to the university police for 17 Q Wwhen you retired, were you aware of
18 investigation because you didn't think it was 18 any other aTlegations of sexual conduct by Jerry
19 criminal? 15 Sandusky against any other young boys not in 1998
20 A There was no indication that it was. 20 and not 'in 2002, but any subseguent to that?
21 MS. ESHBACH: You can step out with 21 A No.
22 counsel and we will see 1iF the Grand Jury has any 22 Q You knew of nothing?
23 more guestions, 23 A Nothing,
24 (Witness and counsel leave the room.} 24 @ you ook voung for your age.
25 (Proceadings before the Grand Jury 25 A Thank you,
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1 (witness consults with counsel.) 1 characterize it as a place that's only used Tike
2 BY MS. ESHBACH: 2 on a Timited basis. It's used regularly.
3 @ Since this incident came to 1ight in k] G would you agree with me that on a
4 2002 involving Sandusky and this boy in the 4 Friday night before the startlof spring break,
5 shower, did the university do anything in terms of 5 there probably wouldn't be very many people in
¢ adopting a policy with regard to nonstudent youth 6 that building?
7 being on university facilities in the 7 A Probably, yes.
g circumstances that this young boy was? 8 Q  Anhd a Former staff member would
9 A No, I don't believe so. o understand that, would know that kids would be
10 o Did anybody do anything to prevent 10 gone?
11 somathing Tike this from happening again other 11 A Probably, ves. Sure.
12 than tellTng Jerry Sandusky e 5 hot sUpposed 1o 1z M5, ESRBACHT Tnat s 1T.
13—bring.a kid.on-campus?—. . - 13 (Testimony concluded at 12:52 p.m.)
i4 A Well, we did that. 14
15 Q But that was on the honor system, 15
16 right? 16
17 A wall, T don't know. I think Tim 17
18 handled #t and I'm not quite sure what the 18
19 enforcement mechanism of that was. It may have 19
20 been am honor system. I think Tim trusted Jerry 20
21 and if Zerry safd he understood and woutdn't do 21
22 +it, that's what he believed, 22
23 Q@ As far as you know, the university 23
24 took no steps to prevent something Tike this from 24
23 happening again? 25
g 36
1 A well, with regard to Jerry, I think 1 I hereby certify that the proceedings
2 we did, yeah. 2 and evidence are contained fully and accurateTy in
3 0 How about other individuals? 3 the notes taken by me on the within proceedings
4 A I don't know exactly how to answer s and that this i1s a correct transcript of the same.
5 that. I can itagine dfnstances where adult men 5
s would perhaps be in the shower with young boys. [ )
7 Q In a group? ' 7 P
’ A Perhaps. ’ K_/ﬁm on L.\ Manderbach
9 Q But not alone? s Notar: i€
10 A perhaps or maybe not. I don't know. 190
11 I mean, our recreation buildings, for example, 11 COMMONWEALTH OF PENNSYLVANIA
12 separate from the football building, which has 12 NOTORIAL SEAL
13 some restrictions, are pretty much open, 13 Shannori L. Manderbach, Notary Pubiic
. Town of Enocla, Gumberland County
14 Q Again, that would be a circumstance id My Commission Expires June 19, 2013
15 where there would be 1ikely a number of persohs 15 b
16 present? 16
17 A could be, yeah. 17 N
18 @ But the Lash Building was not a 18
18 public building? 19
20 A No. But, you know, it's a building 20
21 that generalily is active. It's used with all the 21
22 individuals on the team, the coaches, all the 22
23 support staff and so on. Football fs a 12 month a 23
24 year program. It's less open than a public 24
25

25 recreation facility would be, but I don't want to
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IN THE COURT OF COMMON PLEAS
DAUPHIN COUNTY, PENNSYLVANIA

IN RE: : SUPREME COURT OF PA
: 217 ML.D. MISC. DKT. 2010
"THE THIRTY-THIRD :

STATEWIDE INVESTIGATING : DAUPHIN COUNTY COMMON

GRAND JURY : PLEAS
: No. CP-22-CR-5164-2011
¢ No. CP-22-CR-5165-2011

IN THE COURT OF COMMON PLEAS
DAUPHIN COUNTY, PENNSYLVANIA

COMMONWEALTH OF PENNSYLVANIA,
: SUPREME COURT OF PA

V. : 217 M.D. MISC. DKT. 2010

: DAUPHIN COUNTY COMMON
PLEAS
: Complaint No. G07-1146135

TIMOTHY M. CURLEY and

GARY C. SCHULTZ, REQUEST EXPEDITED REVIEW
Defendants. :
ORDER
AND NOW, to-wit, this _ dayof , 2012, upon due

consideration of the Joint Motion to Quash Presentment as Defective for Relying on Attorney-

Client Privileged Communication and Work Product, it is hereby ORDERED and DECREED

that the presentment is hereby quashed.

BY THE COURT:




IN THE COURT OF COMMON PLEAS
DAUPHIN COUNTY, PENNSYLVANIA

IN RE: : SUPREME COURT OF PA
: 217 M.D. MISC. DKT. 2010
THE THIRTY-THIRD :
STATEWIDE INVESTIGATING : DAUPHIN COUNTY COMMON
GRAND JURY : PLEAS
: No. CP-22-CR-5164-2011
: No. CP-22-CR-5165-2011

IN THE COURT OF COMMON PLEAS
DAUPHIN COUNTY, PENNSYLVANIA

COMMONWEALTH OF PENNSYLVANIA,
: SUPREME COURT OF PA

v. : 217 M.D. MISC. DKT. 2010

: DAUPHIN COUNTY COMMON
: PLEAS
: Complaint No. G07-1146135

TIMOTHY M. CURLEY and :
GARY C. SCHULTZ, : REQUEST EXPEDITED REVIEW

Defendants.
CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the within Joint Motion to Quash
Presentment as Defective for Relying on Attorney-Client Privileged Communication and Work
Product, was sent by email and First Class Mail, this 9 day of November, 2012, to the

following:

The Honorable Judge Todd A. Hoover
President Judge

Court of Common Pleas of Dauphin County
Dauphin County Courthouse

101 Market Street

Harrisburg, PA 17101

thoover@dauphinc.org

The Honorable Judge William C. Wenner
Magisterial District Judge

Court of Common Pleas of Dauphin County
Dauphin County Courthouse

101 Market Street

Harrisburg, PA 17101
wwenner(@dauphinc.org
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Bruce Beemer

Deputy Attorney General
Office of the Attorney General
Strawberry Square
Harrisburg, PA 17120

(bbeemer@attorneygeneral.gov)

Thomas J. Farrell, Esquire
Farrell & Reisinger, LLC
200 Koppers Building

436 Seventh Avenue
Pittsburgh, PA 15219-1827

tfarrell(@farrellreisinger.com

Brian Perry, Esquire
2411 N. Front Street
Harrisburg, PA 17110
bpe slawfirm,com

George H. Matangos, Esquire
P.O. Box 222

81 Market Street

Leymonye, PA 17403-0222

gmatangos{@costopoulos.com ? -

line M. Roberto, EEquire
Attorney for Defendant, Timothy M. Curley
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